10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BEFORE THE CITY OF TUMWATER HEARINGS EXAMINER

IN RE: HEARING NO. TUM-24-1446
FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
DECISION

VISTA VIEWS AT BLACK LAKE
PRELIMINARY PLAT.

S N N N N’

OWNER: Rob Rice

OWNER'S REPRESENTATIVES: Heather Burgess, Attorney
Dickson, Frohlich, Phillips, Burgess
111 21st Avenue SW
Olympia, Washington 98501

Jeff Pantier

Hatton, Godat, Pantier

3910 Martin Way East, Suite B
Olympia, Washington 98506

Curtis Wambach

EnviroVector

1441 Westbay Drive, Suite 310
Olympia, Washington 98502

Aaron Van Aken

Heath & Associates

1011 E. Main Avenue, Suite 453
Puyallup, Washington 98372

SUMMARY OF REQUEST:

Phased Preliminary Plat approval to construct 184 single-family lots on two parcels totaling
54.36 acres. The project proposes three phases: Phase 1 would allow for construction of 103
residential lots, all frontage improvements, wetland restoration and improvement, infrastructure
(water and sewer) and a safe walking route to the nearby elementary school. It would also
include a new public road commencing at 49th Avenue SW and running south to 58th Lane SW.
58th Lane will be converted to a public road and all internal roads will be public roads. Phase 2
would allow an additional 47 lots and associated internal streets and infrastructure improvements
along with a future road connection to the adjoining property to the east. Phase 3 would allow
construction of the final 34 lots, associated internal streets and a second stormwater tract

Findings of Fact, Conclusions of Law CITY OF TUMWATER HEARING EXAMINER
and Decision - 1 299 N.W. CENTER ST. / P.O. BOX 939
CHEHALIS, WASHINGTON 98532
Phone: 360-748-3386/Fax: 748-3387




10

11

2

13

14

15

16

17

18

19

20

21

22

23

24

25

(Tract O). Offsite improvements include: a new sewer pump station and a new sewer main to the
system's current terminus; improvements to the Black Lake Blvd./Black Lake-Belmore
intersection; and a safe walking path to Black Lake Elementary. 19.61 acres of the site will be
kept in open space areas including 9.5 acres of active open space. A large existing wetland
(Wetland A) and its associated buffer will be enlarged and rehabilitated.

The Applicant also seeks approval of an "Infrastructure Exception" to allow infrastructure
improvements (roads, sidewalks, utilities, etc.) along 49th Avenue SW and within the boundary
of Wetland A and its buffer, as well as pump station within the offsite buffer of Wetland A.
LOCATION OF PROPOSAL:

3717 49th Avenue SW and 3825 58th Lane SW. The project is located between 49th Avenue
SW to the north and 58th Lane SW to the south and is slightly east of the Black Lake-Belmore
Road.

SUMMARY OF DECISION:

The requested Phased Preliminary Plat and the requested Infrastructure Exception are approved

subject to slightly modified conditions.

BACKGROUND

The project site is a large (54.36 acres), mostly undeveloped parcel near the City's
southwest boundary and just east of Black Lake. With the exception of a single house, the site
has historically been used for grazing livestock and much of it is covered in pasture. It has a
large wetland (Wetland A) in the northwest portion of the site and a nearby farm pond. Mapping
and other data from various agencies suggest the possibility of additional wetlands further south
on the property.

The site has a zoning designation of Single-Family Low Density (SFL) which would
allow for up to six single-family lots per acre. Consistent with this zoning designation, the
Applicant seeks preliminary plat approval to construct 184 single-family lots. Other site
improvements include several new public roads including continuous public road from the site's

entrance on 49th Avenue SW south to its entrance on 58th Lane, which would then also be made
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a public road. More than one-third of the site (19.61 acres) would remain in open space areas
including 9.45 acres considered to be active open space. The large Wetland A and its buffer
would be rehabilitated and further enlarged. Nearly 900 young cedar trees would be

planted around Wetland A to help restore its natural condition, while an additional 378 tress
would be planted along street frontages and elsewhere. All internal streets would be dedicated to
the public and would provide connections to future developments to the east and west. The
project also proposes significant offsite improvements including a new public sewer pump
station along with 1.5 miles of gravity and force main sewer extensions; new turn lanes and an
acceleration lane at the intersection of Black Lake Blvd. and Black Lake-Belmore Road; and a
safe walking path along Black Lake-Belmore Road south of 58th Lane to allow a safe walking
route to Black Lake Elementary.

The Applicant's wetland's expert has determined that two additional, small wetlands
(Wetlands "B" and "C") are located in the southerly portion of the site. Both are believed to have
been formed by the wallowing of cattle; are small and isolated; and are considered to be of low
quality. Pursuant to the City's Wetland Regulations, the Applicant is proposing to eliminate
Wetland B and C and, in return, make substantial improvements to the large Wetland A.
Additional improvements to Wetland A are proposed in return for necessary infrastructure
improvements (road widening, sidewalks, utilities, etc.) along 49th Avenue within the current
boundary of Wetland A and its buffer, and for an offsite sewer pump station within the buffer of
Wetland A.

The Applicant seeks approval to develop the plat in three phases. Phase 1 would include
construction of all offsite improvements including the sewer pump station and sewer lines; the
improvements to the Black Lake Blvd./Black Lake-Belmore intersection; and the safe walking
route to Black Lake Elementary. Phase 1 would also include construction of a new public road

from 49th Avenue SW south to 58th Lane which would then also become a public road. Onsite
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improvements during Phase 1 would include the enlargement and restoration of Wetland A; all
road improvements and frontage improvements associated with development within Phase 1 and
all other utility improvements needed for Phase 1. Phase 1 would allow for the construction for
103 lots located primarily in the northern portion of the site and continuing southerly through the
center of the site to 58th Avenue Lane. Phase 2 would allow for construction of an additional 47
lots along with internal I;ublic streets and infrastructure improvements in the east/southeast
portions of the site and including a future road connection to development to the east. Phase 3
would allow for construction of the final 34 lots along with all remaining internal streets and
infrastructure improvements as well as a second stormwater tract (Tract O).

In addition to preliminary plat approval, the Applicant seeks approval to eliminate
Wetlands B and C as well as an "Infrastructure Exception" to allow infrastructure improvements
along 49th Avenue within the current boundary of Wetland A. In return, the Applicant proposes
to fully rehabilitate, enlarge and protect Wetland A and its buffer.

The project has been met with both agency and public opposition. The Department of
Ecology remains concerned over the methodology used by the wetland's expert to delineate
Wetlands B and C and, separately, questions whether sufficient justification has been provided
for the elimination of these two wetlands. Public concerns are focused primarily on traffic
impacts; stormwater and potential flooding; adverse environmental impacts including impacts to
the habitat of the threatened Oregon Spotted Frog; and general concerns over the "urbanization"
of an area which has historically been rural/suburban.

City Staff recommends approval of the requested Phased Preliminary Plat as well as the
requested Infrastructure Exception subject to 66 conditions found in the Staff Report. The

Applicant does not object to those conditions.
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PUBLIC HEARING

The public hearing commenced at 6:00 p.m. on Wednesday, January 29, 2025. The
hearing occurred in a hybrid format allowing for both in person participation as well as remote
participation utilizing the Zoom platform with the City serving as host. The City appeared
through Alex Baruch, Planner, who was assisted by Tami Merriman, Permit Manager. The
Applicant appeared through its legal counsel, Heather Burgess, as well as its representative, Jeff
Pantier of Haton, Godat, Pantier, Project Manager. Mr. Pantier was assisted by a team of experts
including Chris Carlson of Haton, Godat, Pantier (Code Interpretation), Aaron Van Aken
(Traffic), Curtis Wambach (Wetlands), and Chloe McIntyre (Stormwater). The project owner,
Rob Rice, was also present. Several additional City Staff or Applicant representatives were also
in attendance. Testimony was received from Mr. Baruch on behalf of the City and from Mr.
Pantier, Mr. Carlson, Mr. Wambach, Ms. Mclntyre, and Mr. Van Aken on behalf of the
Applicant. Several members of the public were present either in person or remotely and
provided testimony. A verbatim recording was made of the public hearing and all testimony was
taken under oath. The following exhibits were considered:

Exhibit 1. Staff Report January 22, 2025
Exhibit 2, Preliminary Plat 11-18-2024
Exhibit 3. Vicinity Map
Exhibit 4. Zoning Map
Exhibit 5. Public Notice Certification 01-21-2025
Exhibit 6. Notice of Application 10-18-2024
Exhibit 7. Mitigated Determination of Non-significance with SEPA Checklist 12-20-2024
Exhibit 8 Public Hearing Notice 08-16-2024 \
Exhibit 9. Notice of Application Public Comments (Exhibits 9A-9S)
Exhibit 10. SEPA Public Comments (Exhibits 10A-10W)
Exhibit 11. Public Hearing Public Comments (Exhibits 11A-11B)
Exhibit 12. Critical Area and Wetland Mitigation Plan 08-08-2024
Exhibit 13. Critical Area Advanced Studies Stand Alone 06-14-2023
Exhibit 14. Critical Area Pump Station Mitigation Plan 09-20-2024
Exhibit 15. Preliminary Drainage Report 10-01-2024
Exhibit 16. Gopher Report 10-30-2022
Exhibit 17. Gopher Report 08-18-2023
Exhibit 18. Gopher Report 07-30-2024
Findings of Fact, Conclusions of Law CITY OF TUMWATER HEARING EXAMINER
and Decision - 5 299 N.W. CENTER ST./P.O. BOX 939
CHEHALIS, WASHINGTON 98532
Phone: 360-748-3386/Fax: 748-3387




10

11

13
14
15
16
17
18
19
20
21
22
23
24

25

Exhibit 19. Transportation Impact Analysis 11-22-2024
Exhibit 20. Concurrency Ruling 12-02-2024

Exhibit 21. Safe Walks to School Analysis 10-01-2024
Exhibit 22. Tree Retention and Replacement Plan 10-01-2024
Exhibit 23. Water Sewer Availability Letter 10-01-2024
Exhibit 24. Project Narrative 10-01-2024

Exhibit 25. Plat Name Certificate 10-01-2024

Exhibit 26. Pearsall Recorded Graded Easement 10-01-2024
Exhibit 27. Pearsall Recorded Waterline Easement 10-01-2024
Exhibit 28. Easement Agreement 10-01-2024

Exhibit 29. Preliminary Civil Plans 10-01-2024

Exhibit 30. Chapter 18.10 Single Family Low Density Residential Zone District
Exhibit 31. Maps from General Sewer Plan

A few additional exhibits were introduced during the hearing including some additional
public comments received just prior to the hearing (11F and 11G) and the Applicant's
PowerPoint presentation (Exhibit 32).

City's Presentation.

The hearing began with the testimony of Alex Baruch, Planner for the project and author
of the City's Staff Report. Mr. Baruch relied heavily upon the information found in his extensive
Staff Report. He began by explaining that the Applicant seeks Preliminary Plat approval for a
184 single-family lot subdivision to be developed in three phases across 54.36 acres, within two
existing parcels located at 3717 49th Avenue SW and 3825 58th Lane SW. The Applicant also
seeks approval of an Infrastructure Exception to allow for the construction of needed
infrastructure (road widening, sidewalks, utilities, etc.) along 49th Avenue SW but within the
boundaries of "Wetland A" located within the project site and for construction of a sewer pump
station within the offsite buffer of Wetland A.

The site is relatively flat and slopes toward the large Wetland A in the northwest portion
of the site. The site contains a residence but has primarily been used for the raising of cattle and
is mostly in pasture. Use of the site for raising cattle has degraded the large wetland. Although
the property has long been used for farming purposes, it has more recently been brought within
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the City's limits and been given a zoning designation of Single-Family Low Density (SFL) which
allows single-family residential development of up to six single-family lots per acre. The
proposed plat would develop the site at an average of 5.92 lots per developable acre, or just
within the maximum development allowed.

The Applicant had originally proposed to develop the plat in two phases but now seeks
development in three phases. Phase 1 would allow for construction of 103 single-family lots. In
return, the Applicant would be required to construct all offsite improvements including a new
sewer pump station and 1.5 miles of either gravity or force main sewer line; traffic improvements
at the intersection of Black Lake Blvd. and Black Lake-Belmore Roads; and a new safe walking
route for students along Black Lake-Belmore Road from 58th Lane south to Blake Lake
Elementary School. Phase 1 improvements would also include all required frontage
improvements along 49th Avenue and a new public road system commencing at 49th Avenue
and running continuously to 58th Lane, thereby establishing two points of ingress/egress.
Additional onsite improvements during Phase 1 include the restoration, enlargement and
protection of Wetland A; the construction of the primary stormwater infiltration facility ("Tract
B"); all public roads, alleys, sidewalks, and frontage improvements, as well as utilities,
associated with the Phase 1 lots; a road connection to future development to the west; the
construction of a park ("Tract C"); and frontage improvements along 58th Lane and Black Lake-
Belmore Road, along with the public dedication of 58th Lane. Phase 2 would allow for
construction of the next 47 lots within the southeast corner of the project site subject to the
construction of all necessary internal streets and infrastructure for these lots together with a
future road connection to the adjoining parcel to the east. Phase 3 would complete the project by
allowing the remaining 34 lots subject to construction of the remaining internal streets and
infrastructure improvements needed for those lots together with the construction of a second

stormwater tract ("Tract O").
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Mr. Baruch then explained the notice provided by the City of the pending application.
This notice generated both agency and public responses. Affected tribes and DAHP collectively
responded by requesting a Cultural Resources Report. This request has been incorporated into
the conditions of project approval. Public comments are collected in Exhibit 9. These comments
express various concerns over the project's traffic, stormwater and environmental impacts along
with the frustration of having rural lands converted to urban uses. Mr. Baruch explained how the
project then underwent SEPA review resulting in a Mitigated Determination of Non-significance
(MDNS). Notice of the SEPA MDNS was provided as required and resulted in a second round
of agency and public comments. These comments, and the Applicant's responses, are collected
in Exhibit 10. Most notable among these comments are three letters from the Department of
Ecology (Exhibits 10G, 10K and 10Q) wherein Ecology provides detailed concerns regarding the
methodology used by Curtis Wambach, the Applicant's wetlands expert, to delineate the two
small, isolated wetlands in the southerly portion of the site (Wetlands "B" and "C"). Ecology
questions whether Mr, Wambach had correctly delineated the boundaries to these wetlands and
suggests that review of the Preliminary Plat be delayed until additional onsite work can be
conducted with Ecology allowed to participate. Separately, Ecology challenges Mr. Wambach's
recommendation that Wetlands B and C be eliminated in return for improvements to the larger
Wetland A located in the north portion of the site. Somewhat separately, Ecology also questions
the Applicant's stormwater design, believing that it was allowing onsite stormwater to flow to
Wetland A. The Applicant's expert, Mr. Wambach, responded to Ecology's claims through three
supplemental reports (Exhibit 10M, 10U and 10V) explaining the appropriateness and accuracy
of his methodology and the resulting wetland delineations. The Applicant also responded to
Ecology's comments through its engineers, explaining that the project's stormwater system does

not send water to Wetland A (Exhibit 10L) and, separately, why the Applicant's proposal to
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eliminate Wetlands B and C and also allow an Infrastructure Exemption is well justified (Exhibit
10S).

Mr. Baruch explained that the City's Staff has carefully reviewed the exchange of
correspondence between Ecology and the Applicant's experts and concludes that the Applicant's
experts are well supported in their recommendations. As a result, City Staff supports the
Applicant's request to eliminate Wetlands B and C and to allow an Infrastructure Exemption.

Public responses to the SEPA Determination also included detailed comments from
Bonnie Blessing (Exhibits 10I and 10P) and somewhat related comments from Esther
Kronenberg on behalf of the Clean Black Lake Alliance, collectively expressing concerns
regarding the project's potential impacts to the Oregon Spotted Frog - a threatened species - as
well as to the ecology of Black Lake other nearby water bodies and wetlands, and the region's
groundwater. These comments were again responded to by the Applicant through Haton, Godat,
Pantier (Exhibits 10N and 10R) explaining how the project had been designed to avoid adverse
impacts to the Oregon Spotted Frog, to Black Lake, and to nearby groundwaters. In its responses
the Applicant expresses the belief that its proposed rehabilitation and improvement of Wetland
A its proposed stormwater infiltration system; and the introduction of municipal sewer to the
neighborhood will enhance Spotted Oregon Frog protections; improve the ecology of Black
Lake; and protect groundwaters. Mr. Baruch again concurred with the Applicant's responses and
believes that the Applicant has properly addressed these concerns.

Some additional public comment was received before or during the public hearing and
has been collected in Exhibit 11. These comments are largely similar to the public comments
found in Exhibits 9 and 10.

Mr. Baruch noted that the comment period for the SEPA Determination expired January
10, 2025. Staff retained the SEPA Determination without modification. No appeals were

brought and the SEPA MDNS has been retained.
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| Mr. Baruch then turned to the issue of critical areas located onsite. As previously noted,
the site contains a large wetland (Wetland A) in the northerly portion of the site which extends
offsite to the west. It covers 9.61 acres onsite and a total of 10.47 acres on and off site. Wetland
A has been delineated as a Category II Wetland. Wetland A is described as currently "severely
degraded" due to the site's historic use for grazing cattle. Two other wetlands, Wetlands B and
C, have been delineated by the Applicant's wetland expert, Mr. Wambach, in the southern
portion of the project site. Both are quite small (Wetland B is .05 acre or 2,136 square feet, and
Wetland C is .04 acre or 1,652 square feet). Both are designated as Category IV Wetlands and
have been described as "small patches of wet pasture". Except for these wetlands and their
buffers, the project site does not include any other critical areas. It does, however, contain a
farm pond a short distance south of Wetland A along with two drainage ditches traversing the
project site. Neither the pond or the ditches qualify as wetlands. Wetland A extends north to the
property's boundary with 49th Avenue. As a result, needed infrastructure improvements along
49th Avenue must be undertaken within Wetland A. The Applicant is seeking an "Infrastructure
Exception" allowing for these improvements to be constructed within the wetland and its buffer.
The Applicant also seeks the elimination of Wetlands B and C as their locations interfere with
the Applicant's proposed plat. In return, the Applicant proposes to rehabilitate, enlarge and
protect Wetland A. Mr. Baruch explained that City Staff concurs with the requested
Infrastructure Exception, believes the request to eliminate Wetlands B and C to be well justified;
and concurs that the proposed wetland improvements will result in improved critical areas.

Mr. Baruch then explained that the project proposed the construction of a sewer pump
station offsite on property adjoining Black Lake-Belmore Road. The proposed location for the
pump site is near the westerly extension of Wetland A and falls within its wetland buffer. In
return for allowing the pump station to be located within the wetland buffer, the Applicant

proposes additional wetland buffer enhancement to Wetland A onsite. Stated slightly differently,
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in addition to the improvements to Wetland A proposed in return for infrastructure work along
49th Avenue, and for elimination of Wetlands B and C, the Applicant is proposing additional
improvements to Wetland A in return for the location of the sewer pump station. Mr. Baruch
explained that the City has carefully considered this request and again concurs with it, including
the proposed mitigation.

Mr. Baruch next turned to the issue of Mazama Pocket Gophers and other protected
wildlife. He noted that the Applicant has submitted three Pocket Gopher Reports done during
2022, 2023 and 2024, all of which conclude that there are no gophers onsite. Similarly, these
reports also find that the site does not contain Oregon Spotted Frogs. Wetland A has been
designated as being "potential" Oregon Spotted Frog habitat but is not a "preferred" habitat.
Neither the farm pond or Wetlands B and C are considered Spotted Frog habitat. Mr. Baruch
then turned to the issue of trees. The Applicant's qualified forester has determined that there are
275 trees currently onsite that will remain. The City's tree regulations require a minimum of 12
trees per acre or a total of 653 trees. In order to achieve this number the Applicant will be
required to plant an additional 378 trees along street frontages, open spaces, etc. Importantly,
these required trees are separate from and in addition to the trees to be planted as part of the
restoration of Wetland A. Its proposed restoration calls for nearly 900 small Western Red
Cedars to be planted around the wetland and the farm pond, bringing the total number of trees
being planted to nearly 1,200,

Mr. Baruch concluded his testimony by noting that the project will satisfy all other
dévelopment regulations for lot size, setbacks, etc. and that it will be required to be constructed
to all improvements to City guidelines applicable to the SFL 1 zone. The project is also subject
to the City's open space requirements including active open space. Of the site's 54.36 acres,
more than one-third, or 19.61 acres, will be retained in open space and 9.45 acres of that will be

deemed active open space thus satisfying the open space requirements.
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At the conclusion of his testimony Mr., Baruch reiterated that City Staff recommends
approval of the proposed Phased Preliminary Plat as well as the requested Infrastructure
Exception subject to the 66 conditions set forth in the Staff Report. City Staff and the Applicant
concur to a proposed change to recommended Condition #45, eliminating the requirement of a
dedicated left turn lane on 49th Avenue for vehicles turning onto A road. This modification is
consistent with the project's Traffic Impact Analysis (TIA) which concludes that the left turn
lane is unnecessary.

Applicant's Presentation.

The Applicant, Rob Rice, appeared through his attorney, Heather Burgess, along with his
project manager, Jeff Pantier. Mr. Pantier was in turn assisted by his project team including
Aarron Van Aken, Curtis Wambach, Chris Carlson, and Chloe Mclntyre.

Jeff Pantier. Mr. Pantier serves as the project's manager. He states that the Applicant
has been working on this project for three years, working to resolve all of the technical issues
while also meeting the goals of serving the public. He states that the plat's 184 residential lots
have been carefully planned for diversity and size and with both front and rear loaded entrances
to achieve a better and more aesthetic streetscape. He then noted the project's significant open
spaces, particularly its active open space, is well in excess of the City's requirements. The
project will extend sewer from Mottman Park and add an important pump station; will extend
municipal water lines and allow them to be looped; will provide the City with a series of new
public streets and with connectivity to future streets; and is designed to be a walkable
community. Phase 1 will include a thru road running the length of the project and providing two
access points; will extend sewer and water to the site and will provide a safe walking pathway
for students attending Black Lake Elementary. In total, more than $4 million will be spent in
infrastructure improvements benefiting the community and, in particular, the pump station and

sewer lines will extend municipal sewer service to much of the area near Black Lake.

Findings of Fact, Conclusions of Law CITY OF TUMWATER HEARING EXAMINER
and Decision - 12 299 N.W. CENTER ST./ P.O. BOX 939
CHEHALIS, WASHINGTON 98532
Phone: 360-748-3386/Fax: 748-3387




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Aaron Van Aken. Mr. Van Aken is a traffic engineer employed by Heath & Associates
and is the author of the Applicant's Traffic Impact Analysis (TIA) (Exhibit 19). Mr. Van Aken
began by noting that the TIA anticipates 186 residential units rather than the 184 units in the
plat's final design, and therefore slightly overestimates the project's traffic impacts. As more
fully described in the TIA, at full buildout the project envisions 1,786 daily trips including 178
during the PM Peak Hour. The TIA examines the project's likely impact to ten nearby
intersections at full buildout in year 2031, with consideration of all other nearby project's likely
to impact regional traffic. Currently, all of the examined intersections are operating at acceptable
Levels of Service (LOS). The TIA concludes that all of these intersections will continue to have
acceptable Levels of Service in 2031 with the exception of the Black Lake Blvd./Black Lake-
Belmore intersection. This intersection is expected to have a failing Level of Service (LOS F) in
2031 with or without the project. The Applicant is being required to make several improvements
to this intersection as a condition of project approval. These improvements include constructing
separate left and right turn lanes from Black Lake-Belmore Road onto Black Lake Blvd. together
with an acceleration lane on Black Lake Blvd. west of its intersection with Black Lake-Belmore.
With these improvements, the Level of Service at this intersection is anticipated to improve from
LOSFtoLOS Cin2031.

In addition to the improvements at this intersection, the Applicant will be required to
construct a safe walking path for children attending Black Lake Elementary. This four-foot-wide
path will commence at 58th Lane and continue south along the east side of Black Lake-Belmore
Road until reaching a crosswalk to the elementary school. The new pathway, in conjunction
with the project's network of sidewalks, will assure a safe walking path for all elementary
students while also providing a walking path for students from other neighborhoods.

The final traffic mitigation imposed on the project is a traffic impact fee which, at full

buildout, will amount to approximately $850,000. Mr. Van Aken believes that these conditions
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collectively mitigate all traffic impacts of the project. Mr. Van Aken then noted that several
public commenters had expressed doubt about the accuracy of the traffic data being relied upon,
both in terms of accident history at nearby intersections as well as the allocation of traffic among
the affected intersections. Mr. Van Aken responded to these comments by noting that the best
available data had been utilized and that the Traffic Impact Analysis had been properly
undertaken.

Chris Carlson. Mr. Carlson setves as a planning manager for Hatton, Godat, Pantier but
previously worked for many years with the City of Tumwater, including serving as its Planning
Manager. Mr. Carlson began by noting the history of the project site including its use for cattle
grazing for several décades and with these cattle having unfettered access to Wetland A. This
historic use has badly degraded Wetland A and its buffer. Initial wetlands analyses suggested
that Wetland A was the only wetland on the project site but a more careful inspection by the
Applicant's wetland expert, Mr. Wambach, ultimately found two additional, small wetlands
(Wetlands B and C) further south on the site. Wetlands B and C are small (2,100 square feet and
1,600 square feet respectively), isolated, and have a Category IV rating, meaning that neither is a
significant wetland. Tumwater Development Regulations allow for the elimination of small
isolated Category IV Wetlands having less than 4,000 square feet if all of the requirements of
TMC 16.28.095 are met. Mr. Carlson then reviewed each of the requirements set forth in TMC
16.28.095 and asserted that each has been satisfied. He acknowledged, however, that the
Applicant must also demonstrate that the requirements of TMC 16.28.180.D have been met and
that the elimination of these wetlands must be shown to be "necessary and unavoidable". Mr.
Carlson asserts that the elimination of Wetlands B and C is both reasonable and necessary in
order to carry out this subdivision, Mr. Carlson then referred to the Applicant's recent analysis
(Exhibit 10S) which concludes that having to retain Wetlands B and C would result in a loss of

17 residential lots, making the project unfeasible - especially in light of the many millions of
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dollars the Applicant is being required to spend on offsite sewer and traffic improvements. He
then added that the City's objectives would also be negatively impacted: It would lessen the
City's goal of increasing available housing stock; would cause the disconnection of streets within
the development and eliminate their connectivity to adjoining parcels; would add several
unwanted cul-de-sacs to the project; would decrease the efficiency of traffic flow, impair
emergency services and eliminate bicycle paths; and would prevent the project's water system
from being properly looped for redundancy purposes. If the developer chooses not to go forward
the City would lose a critical sewer pump station and the extension of sewer to much of the
Black Lake area. In turn, this would result in the continued use of septic systems that are
currently impairing the quality of Black Lake. In short, the goals of both the Applicant and the
City are not accomplished if Wetlands B and C must remain in place.

Mr. Carlson then turned to the need for an Infrastructure Exemption in order to allow
essential infrastructure improvements along 49th Avenue (road widening, sidewalks, lighting,
utilities, etc.) and new pump station within the north boundary of Wetland A. Mr. Carlson noted
that each of these infrastructure improvements is critical not just for the project but for the
community as a whole.

In return for the elimination of Wetlands B and C and the Infrastructure Exemption, the
Applicant has proposed to rehabilitate and improve Wetland A to a far greater extent than what
City Code requires. The Applicant proposeé to fully rehabilitate the wetland and expand both it
and its buffer, greatly enhancing its ecological function. Nearly 900 Western Red Cedars would
be planted around the wetland and the adjoining farm pond to enhance their ecological function;
encourage natural vegetation; improve aesthetics; provide screening; and improve conditions for
the Oregon Spotted Frog. Mr. Carlson added that the proposed mitigation is at a 30 to 1 ratio, or

far greater than what City Code demands.
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Curtis Wambach. Mr. Wambach is a senior biologist for EnviroVector and is one of its
principals. He has extensive experience in the analysis of critical areas, especially wetlands. All
together, Mr. Wambach has prepared eleven different Critical Areas Reports for this project,
with three related to Mazama Pocket Gophers/Oregon Spotted Frogs and the rest involving
wetlands. To prepare these various reports, Mr. Wambach has visited the site seventeen times
over two years.

The primary purpose of Mr. Wambach's testimony was to explain how his wetland
investigation was undertaken and its results. To assist in this presentation, Mr. Wambach
presented a PowerPoint demonstration (Exhibit 32) which he followed closely in his oral
testimony.

Mr. Wambach began with a brief discussion of Wetland A located in the northerly
portion of the project site. He explained that this is a large, easily delineated wetland. It covers
approximately nine acres onsite and a total of approximately ten acres on and offsite. It is
designated a Category II Wetland with its protective buffer determined by its wetland category.

The remainder of Mr. Wambach's testimony was focused on the two other wetlands
found onsite: Wetlands B and C. He began by explaining that the southern portion of the site is
identified as having hydric soils on various agency maps and in databases. But despite the
suggestion of wetlands on these maps, site conditions did not identify any wetlands using routine
onsite methods found in the USACE (2010) Regional Supplement. Mr. Wambach therefore
turned to the methodology recommended for "difficult situations". Following the procedures set
forth in Chapter 5 of the Regional Supplement, Mr. Wambach applied three methods to
determine whether wetlands might exist. These three methods were: (1) shallow groundwater
monitoring wells, (2) the chemical testing of soils using Alpha Alpha Dipyridyl; and (3)
performing a Redox test. Seventeen shallow groundwater monitoring wells were installed across

the southern portion of the site along with three piezometers (to measure groundwater pressure).
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The results from these measuring devices was then applied to the Corps of Engineer standard for
Wetland Hydrology which is: (1) fourteen or more consecutive days of flooding, ponding or
high water table; (2) during the growing season; and (3) a minimum frequency of five years in
ten or a fifty percent or higher probability. To apply these standards, the normal precipitation for
the site had to be determined and the growing season had to be established. Mr. Wambach then
went into detail as to how each of these was established using best available science.

Once all of these parameters were established and the various wells and piezometers in
place for a sufficient length of time, the results were then examined to see if any areas
demonstrated wetlands characteristics. One wellsite within Study Area A (Well 2) met the
criterié for wetlands. This became the area identified as Wetland "B". Similarly, Wells 15 and
16 within Study Area F also demonstrated wetland characteristics and became the basis for
Wetland "C". |

Mr. Wambach then applied two additional testing methods: The "Alpha Alpha Dipyridyl
Test" and the "Redox Test". The Alpha Alpha Dipyridyl Test failed to identify any wetlands
except Wetland A. The Redox Test produced results consistent with the groundwater testing,
Collectively, the three tests confirmed that the only areas of wetland in the southern portion of
the site were the small Wetlands B and C.

Mr. Wambach then determined the perimeter of both Wetland B and C and their wetland
category. Wetland B was determined to cover .05 acre or 2,136 square feet and is a Category IV
Wetland. Wetland C covers .04 acre or 1,652 square feet and is also a Category IV Wetland. Mr.
Wambach describes the two wetlands as "small patches of hydrophytic vegetation and livestock
pasture with no observable habitat value".

Having identified, delineated and characterized these wetlands, Mr. Wambach's
testimony then turned to the Applicant's request to eliminate both wetlands and, in return, make

improvements to Wetland A. Mr. Wambach began by noting that Tumwater's Municipal Code
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(TMC 16.28.090.B) allows Type IV Wetlands of between 1,000 and 4,000 square feet to be
eliminated if all of the requirements have been satisfied. He then declared that all conditions are
met for their elimination. Having then explained why these wetlands are eligible for elimination,
Mr. Wambach relied on Mr. Carlson's earlier testimony as to why the elimination of Wetlands B
and C is "necessary and unavoidable" per TMC 16.28.180D.

Mr. Wambach next recognized that the requested elimination of Wetlands B and C must
require appropriate mitigation as imposed by TMC 16.28.220. Collectively, the two wetlands
comprise 3,788 square feet. Mr. Wambach stated that Thurston County standards would impose
a 3 to 1 ratio of mitigation for their elimination. Instead, the Applicant is proposing a 30 to 1
ratio of mitigation totaling 120,745 square feet of wetland mitigation to Wetland A. This
includes: (1) creating new wetland along the southern portion of Wetland A covering 5,682
square feet; (2) rehabilitating all of Wetland A onsite, or 394,715 square feet of wetland
rehabilitation; (3) establishing a wetland buffer planting area of 17,984 square feet; (4) creating
new buffer for Wetland A of 2,878 square feet; and (5) enhancing existing buffers of 120,745
square feet. The list of proposed enhancements to Wetland A is found at Table 3 of Exhibit 32
and the associated map identifying each type of mitigation‘is found at Figure 8 to Exhibit 32.
Mr. Wambach asserts that this mitigation plan will restore Wetland A as a high-quality Category
11 Wetland; rehabilitate all areas where it has been degraded by farming practices; enhance its
buffer; and remove trash and garbage as well as invasive weeds, and permanently preserve the
wetland and its buffer. Approximately 900 Western Red Cedar trees will be planted throughout
Wetland A and its buffer (including around the farm pond) to enhance wetland conditions,
improve habitat for the Oregon Spotted Frog, and help buffer the wetland from adjoining
development. Once established, the cedar trees will also aid in the return of native vegetation

underneath the trees, and discourage the return of invasive vegetation.
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Although Mr, Wambach's oral testimony did not address the infrastructure impacts to
49th Avenue, his PowerPoint presentation (Exhibit 32) continues with a discussion of impacts to
Wetland A and proposed mitigation. As set forth in Table 6 to Exhibit 32, improvements along
49th Avenue are expected to impact 19,457 square feet of Wetland A where it adjoins the 49th
Avenue right-of-way. As Table 6 explains, the proposed mitigation for this impact incudes
24,336 square feet of wetland creation along the south boundary of Wetland A together with
wetland rehabilitation and the restoration of forest and buffer enhancement, again at a ratio of 30
to 1.

Mr. Wambach's PowerPoint presentation concludes with a brief discussion of proposed
mitigation as a result of impacts to Wetland A resulting from the proposed sewer pump station
located west of the project site. The proposed pump station and its proximity to Wetland A are
shown in Table 6 of Exhibit 32. The proposed pump station location will impact 5,000 square
feet of the buffer to Wetland A. In return for this impact, the Applicant proposes to rehabilitate
15,802 square feet of the buffer to Wetland A on the project site as demonstrated on the
corresponding map. This will provide mitigation at a ratio of 3 to 1 as required by Tumwater
regulations.

Chloe McIntyre. Ms. Mclntyre is employed by Hatton, Godat, Pantier as a licensed
engineer and reviewed the Stormwater Plan for the project (Exhibit 15). As noted in that plan,
the Applicant recognizes the development of 184 residential lots together with 7.25 acres of
roads and 2.23 acres of sidewalk. The plan also recognizes the potential future development of
adjoining property to the east and has taken its potential stormwater into consideration. Mr.
Meclntyre's testimony was brief and instead relied heavily on the information found in the
Stormwater Plan. Importantly, all stormwater will be treated and infiltrated onsite, primarily in
the infiltration facility identified as Tract B. All roof areas will be connected to individual

drywells for 100% infiltration. None of the stormwater from the project site will be allowed to
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travel offsite but, again, will be treated and infiltrated entirely onsite. Equally importantly, none
of the onsite stormwater will be sent to Wetland A.

Ms. Mclntyre explained that the stormwater's sent to Tract B will infiltrate and then assist
in maintaining the hydrology of Wetland A.

Offsite improvements along 49th Avenue will result in stormwater sent to Wetland A but
this will occur in a manner consistent with the City's Stormwater Manual and, importantly, will
provide cleaner stormwater to the wetland than what has occurred historically.

All onsite and offsite stormwater management will be required to demonstrate that it is in
accordance with the City's Stormwater Manual.

Public Comment.

At the conclusion of the Applicant's presentation the hearing was opened for public
comments. Approximately twenty members of the public were present either in person or
remotely, with approximately one dozen asking to testify.

Ramona Fultz. Mrs. Fultz first wanted to express her frustration that this project was
under review by the City for three years yet the first notice to the public were not issued until
October 2024. She would like to see City Staff reach out to the public at earlier stages so that the
public's input is not merely an afterthought. Mrs. Fultz then turned to the project and explained
that she objects to it on the basis that the surrounding area is rural and that this intensive urban
development is inconsistent with its surroundings. She is concerned that it will introduce four to
five hundred cars into an area where only two-lane roads currently exist. She is concerned that
the area could not be evacuated should a wildfire occur. She is also concerned that the project
will further congest the local schools while also making parking around Black Lake Elementary
even more troublesome to its surrounding neighborhoods. She concluded her testimony by
noting that the project's proposed entrance/exit off of 58th Lane is troublesome and will add to a

worsening traffic problem on Black Lake-Belmore.
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Gary Fultz. Mrs. Fultz's husband, Gary Fultz, concurred with his wife's observations and
added his own concerns regarding traffic. In particular, he is concerned about impacts to Black
Lake Blvd. as well as how this project will impact traffic along 49th Avenue. He would like
more information as to whether the project will lead to road’ improvements where 49th crosses
the railroad tracks and whether the speed limit on 49th will be maintained at 40 miles per hour.

Carroll Webster. Mrs. Webster is primarily concerned with stormwater impacts. She

notes that south of 49th Avenue Black Lake-Belmore experiences constant flooding in the rainy
season and she worries that the added impervious surface from this project will only worsen that
situation.

Guy Bogdanovich. Mr. Bogdanovich resides at 3827 58th Lane near where the project

proposes it southerly entrance/exit. Mr. Bogdanovich worries that a greater percentage of the
project's traffic will want to enter and exist from 58th Lane than what has been forecast in the
project's Traffic Impact Analysis. He notes that the intersection of 58th Lane and Black Lake-
Belmore is already problematic and will only worsen as a result of this project. He would
recommend that a left turn lane be imposed at the intersection of 58th Lane and Black Lake-
Belmore to reduce traffic impacts.

Lois Greisen. Mrs. Greisen and her husband, Pat, reside on 58th Lane. She is concerned
about impacts the project will have on the nearby school. She also believes that much of the
project site is actually wetland as it is often covered in water, and that the project site has more
wildlife than what was suggested in the SEPA Checklist. She concluded her comments by
noting that the intersection of 49th Avenue and Black Lake-Belmore has had more accidents than|
what is stated in the Traffic Impact Analysis.

Pat Greisen. Mr. Greisen joined in many of his wife's comments and added that traffic on
Black Lake-Belmore heading southbound currently backs up past the intersection with 58th Lane

during busy parts of the school day and remains backed up for more than an hour. He questions
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how southbound traffic from 58th Lane onto Black Lake-Belmore will be able to enter the flow
of traffic,

Bonnie Blessing. Ms. Blessing has provided substantial previous written comment

mostly relating to environmental concerns and, in particular, impacts to the Oregon Spotted Frog,
a threatened species. While she is impressed by the work done by the Applicant's wetlands
expert, Mr. Wambach, she has continuing concerns with surface and groundwater impacts. In
particular, she is not convinced that complying with the Stormwater Manual is sufficient to
assure that the project will not affect surrounding groundwaters. Ms. Blessing's greatest concern
is with possible negative impacts to the marsh located southeast of the project site where Spotted

Frogs have been observed.

David Stouffer. Mr. Stouffer owns property immediately south of the project site. He
notes that a number of significant developments have been approved neatby creating choke
points in many nearby road sections and intersections. This project does not require mitigation af
any of those locations but yet will add to their worsening situations. He asks that the project be
denied so that the troublesome traffic through the area is not made even worse.

Esther Kronenberg. Ms. Kronenberg spoke on behalf of the Clean Black Lake Alliance

and had provided significant written comment earlier. The Alliance is concerned with any
projects that may further worsen water conditions in Black Lake. Among the goals of the
Alliance are to improve water quality in and near the lake; improve and restore important habitat;
and, to the extent possible, maintain a rural environment near the lake. The Alliance is
concerned that this project will interfere with those goals, most importantly water quality. Ms.
Kronenberg worries that Ecology has been unwilling to accept the Applicant's wetlands analyses
and believes that, as a neutral agency, its concerns should be given great weight. She therefore
joins in Ecology's reqﬁest that additional wetland studies be undertaken to make certain that

there are no more wetlands onsite than what has been delineated.
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Betsy Norton. Ms. Norton is concerned with the project's negative impacts on
biodiversity and potential habitat loss. She is worried that a wetland's decision might be made
without the concurrence of Ecology. She is also concerned that 55% of the project will have
impervious surfaces and that this will undoubtedly impact stormwaters and, in turn, groundwater.
She would like more information on whether the cumulative impacts of all regional stormwater
projects have been considered.

City and Applicant Response. Rather than provide immediate responses to the various

public comments, both the Applicant and the City asked for an opportunity to respond in writing
in order to provide more complete answers to public concerns. The Hearing Examiner agreed
and allowed the City and Applicant until 5:00 p.m. on Monday, February 3, 2025, to provide
responses to public comment. As directed, the City and Applicant provided a common response
(Exhibit 33) to all of the public comments. In addition, and attached as Tabs A-D to the exhibit,
were supplemental reports from the Applicant's various experts:

Tab A. The Applicant's Traffic Engineer, Aaron Van Aken provided a supplemental
response to public comments regarding the intersection of Black Lake-Belmore Road and 49th
Avenue SW; various issues relating to 58th Lane SW; and various issues relating to Black Lake-
Belmore. Mr. Van Aken reiterates his earlier position that all traffic impacts have been properly
recognized and mitigated.

Tab B. The Applicant's stormwater expert, Chloe Mclntyre, provided supplemental
response to concerns expressed by Jay and Carroll Webster, Bonnie Blessing and Betsy Norton
relating to potential offsite impacts from the project's stormwater on the regional aquifer. Ms.
Meclntyre confirms that all onsite stormwater will be collected onsite and sent to infiltration
facilities, and that none of the project's stormwater will disburse to adjoir;ing properties. Ms.

Meclntyre also asserts that the project will have no adverse impact to nearby wetlands.
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Tab C. The Applicant's wetlands expert, Curtis Wambach, responds to the observations
made by several commenters that wetland-like conditions had been observed on the site and that
wildlife consistent with these wetlands was present. Mr. Wambach responds by noting that
seasonal flooding of pasture can occur, especially after heavy rains, but that such flooding does
not meet the definition of "wetland" unless all criteria are satisfied. Mr. Wambach then refers to
his earlier reports detailing studies of the site during the rainy season and their finding that the
southern portion of the site does not contain any wetlands except for the small Wetlands B and
C.

Tab D. In perhaps the most important addendum to the Applicant's response, Ben
Wright, Principal Fisheries Biologist for Soundview Consultants, undertakes a third-party peer
review of Mr. Wambach's wetlands analysis and Ecology's various concerns. While Mr. Wright
has some minor disagreements with Mr, Wambach's methodologies, he confirms that Mr.
Wambach's analysis has been properly undertakeﬁ and that Ecology's concerns have been
adequately addressed. He concludes:

"In general, based on a desktop review of the data provided, SVC concurs with
the wetland determinations provided by EnviroVector. While SVC noted some
technical deficiencies in the methodologies applied as well as data plot
documentation and figures, those deficiencies do not change the facts presented
regarding the wetlands boundaries identified."

ANALYSIS
It is not surprising that a proposal to convert historic farm property into 184 residential
lots has been met with understandable and legitimate concerns, especially when the property
appears to be significantly impacted by cyitical areas. The following are some of the more
important issues raised by members of the public and my analysis:

Increased Urbanization. As noted above, the project proposes the conversion of historic

farm property into nearly 200 residential lots. It is not surprising that many members of the
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public find this disappointing, unnecessary, and inappropriate. But is must be remembered that
this property has been officially placed into the City's limits and, consistent with the Growth
Management Act, must be developed in an urban manner. Stated slightly differently, the
proposed use is the preferred use of this site pursuant to the City's Development Regulations and
its zoning code. To deny development in order to retain its farm use would violate the City's
regulations and the Growth Management Act.

Traffic Concerns. There is an intuitive sense among many nearby residents that the

project's Traffic Analysis is flawed and that the project's impact on regional traffic has been
underweighted. I share these neighbors' concern that the project may have greater impact on
regional traffic than what has been forecast but ultimately I must conclude that the Applicant's
Traffic Impact Analysis has been correctly undertaken and has properly measured all of the
project's traffic impacts and provided appropriate mitigation. I also conclude that the neighbors
various suggestions for additional traffic improvements are not warranted as explained in Mr.

Van Aken's supplemental response (Tab A to Exhibit 33).

Stormwater Impacts. Black Lake is a short distance from the project site and its water
quality is of concern. Several additional wetlands lie close to the project site and the area is
known to have a high groundwater table. These conditions lead to understandable concerns that
the project's stormwater may disrupt and negatively impact surrounding properties and Black
Lake. Understanding this, the Applicant proposes a stormwater plan that does not allow any of
the project's stormwater to disburse to other properties but is instead retained onsite and sent to
infiltration facilities intended to allow the stormwater to slowly percolate. The Applicant
assures, and the City agrees, that if the proposed stormwater system is constructed in accordance
with the Stormwater Manual adjoining properties and Black Lake will not be affected by its

stormwaters. I concur,
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Wetlands Delineation. The location and boundaries of the large wetland within the north

portion of the site (Wetland A) has never been in question. Conversely, the existence and
location of wetlands in the southern portion of the site has been a source of much dispute.
Various agency's databases, coupled with aerial photography, suggest the presence of wetlands
throughout the southern portion of the site. The analysis by the Applicant's expert, Mr.
Wambach, is to the contrary and he concludes that only two, small, isolated wetlands (Wetlands
B and C) exist in the southern area of the site, each being small in size and rated a Category IV
Wetland. The Department of Ecology disagrees and questions Mr. Wambach's methodology and
his protocols. This has led to a back-and-forth discussion between the two and, while some of
Ecology's concerns have been addressed, many remain unresolved. During the hearing Mr.
Wambach presented a step-by-step explanation for his wetlands analyses, the methodologies
chosen, and the protocols that were followed. Mr. Wambach's testimony was thorough,
complete and well reasoned. Ecology did not appear at the hearing to contest any of Mr.
Wambach's testimony. His analysis has since undergone third party peer review by Ben Wright
who, despite a few minor disagreements, concurs with Mr. Wambach's procedures and
conclusions. After careful consideration, I conclude that the Applicant has met its burden of
demonstrating the adequacy of the wetlands analysis and I accept its conclusions.

Wetlands Elimination. Even if Mr. Wambach's delineation of Wetlands B and C is

correct, there remains the separate issue as to whether the Applicant should be allowed to
eliminate these wetlands as part of the project's development. Tumwater's Critical Areas
Regulations expressly allow for the elimination of small, Category IV Wetlands so long as the
Applicant has met its burden of proving that various technical requirements have been met and,
more importantly, that the proposed elimination is justified. The Applicant has proven that all of
the technical requirements have been met, leaving only the question as to the adequate

justification for their elimination. Initially, the Applicant based its argument on a vague claim of
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economic impact to the project without really explaining what that impact was. This initial
explanation did not satisfy the Applicant's burden of providing adequate justification. Indeed, I
am always reluctant to grant any form of exception to critical areas protections based merely on
an Applicant's claim that it affects the project's profitability. Recognizing this, the Applicant has
since provided a much more detailed explanation for its request. This includes a revised Site
Plan should the wetlands remain (Exhibit 10S). That design demonstrates that retention of the
wetlands would result in the loss of 17 lots but, more importantly, would disconnect several
streets; impose several unwanted cul-de-sacs; interrupt bike paths; reduce connectivity to
adjoining properties; and make the delivery of emergency services more difficult. The City
agrees. In return, the Applicant proposes significant improvements to Wetland A and its buffer
and in amounts far exceeding what would otherwise be required. Viewed in this improved
context, I conclude that the elimination of Wetlands B and C is justified and that the result will
be an overall benefit to the site's ecology.

Additional Conditions. Even when proposed subdivisions satisfy all general

requirements for approval, it is not uncommon to impose additional conditions beyond those
recommended by City Staff in order to properly address the concerns expressed by members of
the public. In this case, however, City Staff have already proposed nearly 70 conditions on
project approval. I find those conditions to be thorough and comprehensive and I do not believe
that imposing additional conditions would serve any useful purpose.

I therefore conclude that the project should be approved subject to the conditions
recommended by Staff (and subject to the proposed modification to Condition #45).

Accordingly, I make the following:
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FINDINGS OF FACT

General Findings.

1. The Applicant, Rob Rice, requests a Phased Preliminary Plat to establish 184
single-family residential lots on 54.36 acres. The application requires Hearing Examiner
approval to allow all proposed development to occur over three phases.

2. The Applicant also requests approval of an "Infrastructure Exception" to construct
utilities adjacent to "Wetland A" located onsite.

3. Any Findings of Fact contained in the foregoing Background, Public Hearing or
Analysis Sections are incorporated herein by reference and adopted by the Hearing Examiner as
his Findings of Fact.

4, In addition to the proposed residential lots, the project proposes various other
onsite improvements including: entrances/exists from 49th Avenue SW and 58th Lane;
conversion of 58th Lane from a private road to a public road; several new internal public roads;
frontage improvements along all new roads including street parking, sidewalks, planting strips,
street trees, lighting, and bicycle paths; water and wastewater utilities extended throughout the
site; a comprehensive stormwater system; a park along with other passive and active open space;
and the rehabilitation and expansion of Wetland A and its buffer.

5. The project also proposes various offsite improvements including: frontage
improvements along 49th Avenue SW, 58th Lane and Black Lake-Belmore; a regional sewer
pump station and 1.5 miles of either gravity or force main sewer line; extension of municipal
water lines; improvements to the Black Lake Blvd./Black Lake-Belmore intersection; and
construction of a safe walking pathway along Black Lake-Belmore from 58th Lane south to the

Black Lake Elementary School.
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6. The project is located at 3717 49th Avenue SW and 3825 58th Lane SW. It abuts
49th Avenue SW to the north and 58th Lane to the south. A short distance to the west is Black
Lake-Belmore Road and a short distance to the east are the BNSF rail lines.

7. The project is located near the western boundary of the City limits. It has
historically been used for farming and grazing purposes and includes a single residence.

8. The site is relatively flat and, due to its historical use for grazing, has limited
trees. A large wetland (Wetland A) extends over the northerly 9 acres of the site and continues
another acre into the adjoining property to the west. Just south of the wetland is a farm pond
and, a short distance further south, two east-west ditches. Neither the pond or the drainage
ditches are considered wetlands. Some distance further south are two small, isolated wetlands
identified as Wetlands B and C. The remainder of the site is largely in pasture grasses.

9. The project site has a zoning designation of Single-Family Low Density (SFL).
Single-family lots are a permitted use in the SFL zone.

10.  The site is located in the Trosper Neighborhood within the Land Use Element of
the City's Comprehensive Plan. Its land use designation in the Comprehensive Plan is Single-
Family Low Density. The proposed use is consistent with tﬁis land use designation.

11.  The Applicant seeks approval to construct the project in three phases:

U Phase 1 is located through the center portion of the site commencing at 49th
Avenue to the north and running continuously to 58th Lane at the south. The entrance/exit
locations on 49th Avenue and 58th Lane would be constructed together with the continuous
public road in between. 58th Lane would be converted to a public road. All required offsite
improvements would be constructed including road frontages on 49th Avenue, 58th Lane and
Black Lake-Belmore; a new sewer pump station and both gravity and force main sewer lines;
improvements to the intersection of Black Lake Blvd. and Black Lake-Belmore, and a safe

walking pathway along Black Lake-Belmore from 58th Lane to Black Lake Elementary would
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be constructed. Onsite improvements would include all internal streets adjacent to Phase 1, the
primary stormwater detention facility, the proposed park, all open space improvements;
infrastructure improvements (water and sewer); the rehabilitation and expansion of Wetland A
and all frontage improvements along internal streets. Phase 1 would allow for construction of
103 residential lots.

° Phase 2 would allow for an additional 47 residential lots together with internal
streets and infrastructure improvements needed for those lots. Phase 2 would also provide future
road connectivity to the property to the east.

° Phase 3 would allow construction of the final 34 residential lots together with the
internal streets and infrastructure required for those lots and also together with a second

stormwater tract (Tract O).

12.  The Site Plan identifying improvements during each phase is included in
Exhibit 2.
13.  Applications for final plat approval for each successive phase must be submitted

within three years of the submittal for final plat of the previous phase.

14.  Construction for each phase shall include stormwater management facilities that
comply with all State and local requirements in effect at the beginning of the period for that
phase.

15.  Landscaping will be required for each phased development in accordance with
Chapter 18.47 TMC, to be submitted as part of the site development application submittal.

16. The project proposes total open space of 19.61 acres, including 9.45 acres of
active open space with the remainder being passive open space. The active open space includes
a walking path and benches around the proposed storm pond (Tract B) and use of the storm pond

as active open space during dry months. Other active space includes a one-acre park (Tract C).
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Locations of all open spaces are shown on site plans. The single largest passive open space
feature is the northerly area encompassing Wetland A and its buffer (Tract A).

17.  The proposed amount of open space, both active and passive, is well in excess of
the required amounts imposed under TMC 17.12.210.

18.  The Applicant has provided a Tree Report prepared by a professional forester
which identifies 275 trees currently located onsite.

19.  The site is bordered by an eclectic mix of rural/suburban properties, with Black
Lake located a slight distance to the west.

Findings Related to Notice of Application and Public Comments.

20.  Notice of the Preliminary Plat application and Infrastructure Exception requested
were mailed to property owners within 300 feet of the subject property and to affected agencies,
posted onsite, and published in The Olympian, on October 18, 2024 (Exhibits 5 and 6).

21.  Comments were received from the Nisqually Indian Tribe, Squaxin Island Tribe
and DAHP requesting a Cultural Resource Survey. This request has been incorporated into the
conditions of project approval.

22. Several public comments were received (Exhibit 9) expressing concerns about
school impacts, increased density, impacts to open spaces, stormwater management, utilities,
impacts to local streets, the delivery of emergency services, and impacts to wetlands.

23.  The City, as lead agency, issued a SEPA Mitigated Determination of Non-
significance (MDNS) on December 20, 2024 (Exhibit 7). Notice of the MDNS was mailed to
property owners within 300 feet of the subject property and to affected agencies, posted onsite,
and published in The Olympian on December 20, 2024. Several agency comments were
received including fairly standard comments from the Olympia Regional Clean Air Agency

(ORCAA) along with more detailed comments from the Department of Ecology expressing
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concerns about the delineation and treatment of wetlands. These comments are discussed more
fully in later Findings.

24,  Additional public comment was received in response to the SEPA Determination,
again expressing concerns about impacts to schools, transportation and critical areas.

25.  All agency and public comment received in response to the SEPA Determination
is included within Exhibit 10.

26.  After considering all agency and public comment, City Staff retained the SEPA
Determination. The appeal period for the SEPA MDNS expired January 10, 2025, with no
appeals having been brought. The SEPA Determination is now final.

27.  The conditions imposed by the SEPA MDNS have been incorporated into
conditions of project approval.

28.  Notice of the public hearing before the Hearing Examiner was mailed to property
owners within 300 feet of the subject property and to affected agencies, as well as to those who
had earlier provided comment, posted onsite, and published in The Olympian on Friday, January
17, 2025.

29.  Notice of the public hearing generated an additional round of public comment
similar to previous comments and addressing the same issues. These additional public comments

are found within Exhibit 11.

Findings Relating to the Project's Consistency with the City's Comprehensive Plan and
Other Planning Documents.

30.  The Staff Report, commencing at page 2, undertakes an analysis of the project's
consistency with the Cit's Comprehensive Plan and various other regional planning documents.

31. ' Asnoted in earlier Findings, the project site is located in the Trosper
Neighborhood as designated by the Land Use Element of the Comprehensive Plan, and its land

use designation is Single-Family Low Density. The Plan describes this area as "designated
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single-fémily low density residential to reflect the surrounding lower density uses in the county."
The proposed use is consistent with this land use designation.

32. Staff finds that the project, as conditioned, is consistent with the goals of the
Comprehensive Plan to encourage development in line with the surrounding area and that the
project is otherwise consistent with the goals and policies of the Comprehensive Plan. The
Hearing Examiner concurs.

33. Staff also finds that the project, as conditioned, is consistent with the Tumwater
Transportation Plan. The Applicant has provided a Transportation Concurrency Application
along with a Traffic Impact Analysis and both were reviewed by the Transportation Manager and
Transportation and Engineering Director and were incorporated as part of the Transportation
Concurrency and SEPA MDNS.

34.  The Transportation Concurrency Ruling identifies specific mitigation measures to
achieve concurrency. These include:

° Offsite intersection improvements at Black Lake Blvd. SW and Black Lake-
Belmore Road;

° Frontage improvements along 49th Avenue SW, 58th Lane and Black Lake-
Belmore Road; and

° Payment of transportation impact fees of approximately $800,000. In addition,
the Applicant must also pay mitigation fees to be applied toward the interchange improvements
to the Tumwater Blvd./I-5 interchange and construction of the temporary signal. These
requirements have been incorporated into the MNDS which, in turn, have been incorporated into
conditions of project approval.

35. Staff finds that, as conditions, the project, will not adversely affect Levels of
Service standards and is consistent with the Tumwater Transportation Plan. The Hearing

Examiner concurs.
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36.  Staff further finds that the project, as conditioned, does not conflict with the
Sustainable Development Plan for Thurston Region. Although this plan encourages
development within a half mile of an urban center, corridor or neighborhood center, the project is
located within an area designated for residential growth, with development to occur within a
compact, urban manner, and at the same time, enhancing environmentally sensitive lands. As
such, City Staff finds that the project is consistent with the Sustainable Development Plan for
Thurston Region. The Hearing Examiner concurs.

37.  Staff also finds that the project does not conflict with the Thurston Regional Trail
Plan as it does not interfere with any proposed trails in the area. The Hearing Examiner concurs.

Findings Relating to the Project's Compliance with the Transportation Concurrency

Requirements of Chapter 15.48 TMC.

38.  The project must comply with the City's Transportation Concurrency Tests set
forth in Chapter 15.48 TMC.

39.  As noted earlier, the Applicant submitted a Transportation Impact Analysis and
Transportation Concurrency Application for the project (Exhibit 19). The TIA concludes that the
project will have the following traffic impacts at full buildout:

o The 184 single-family lots are estimated to generate 1,786 total average
weekday daily trips.

° The project is anticipated to generate 131 AM peak hour trips (33 in/98
out).

° The project is expected to generate 178 PM peak hour trips (112 in/66
out).

° With the exception of the Black Lake Blvd. SW/Black Lake-Belmore
Road SW intersection, all nearby intersections are anticipated to operate at LOS C or

better with or without the addition of the“projected generated traffic.
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° By 2031, the Black Lake Blvd. SW/Black Lake-Belmore Road SW
intersection is forecast to operate at LOS F. LOS F is below the City's allowed Level of
Service. This forecast Level of Service is expected to occur with or without the project.

° The Tumwater Blvd. SW and [-5 ramps are also found to operate with
LOS F conditions but this occurs with or without the proposed development. The City's
Transportation Plan provides for improvements to this intersection which, when
completed, are expected to result in LOS A conditions. As such, no additional mitigation
is recommended beyond the payment of mitigation fees.

40.  The TIA proposed several mitigation measures:
(D
a. The Applicant will be required to construct separate northbound
left and right turn lanes on Black Lake-Belmore Road SW at its intersection with

Black Lake Blvd. SW.

b. The Applicant will be required to construct an acceleration lane on

Black Lake Blvd. SW west of its intersection with Black Lake-Belmore Road

SW.

The conceptual design for these improvements is found on Figure 8 to the TIA.
With these improvements, the LOS at the Black Lake Blvd. SW/Black Lake-Belmore
Road SW intersection is forecast to improve to LOS C.

2) The Applicant will also be required to construct frontage improvements
along Black Lake-Belmore Road SW in order to complete a missing sidewalk segment
from 58th Lane south to the Black Lake Elementary School. This will consist of a 280-
foot-long sidewalk segment/walking path along the east side of Black Lake-Belmore
Road SW. With its construction, students walking to and from the development will have

continuous safe walking paths to the elementary school.
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3) The Applicant will be required to pay traffic impact fees in the estimated
amount of $818,731.08 together with a separate mitigation fee toward the Tumwater
Blvd./I-5 interchange improvements estimated at $33,752.00.

41.  The Hearing Examiner concurs that the project, as conditioned, complies with
traffic concurrency requirements.

Findings Relating to Tree Protection and Replacement. Chapter 16.08 TMC.

42, Chapter 16.08 TMC regulates the removal and preservation of existing trees on
the site and also requires a tree tract.

43.  Asnoted earlier, the Applicant has provided a professional Forester Report
including tree inventory and tree protection plan (Exhibit 22). The report finds a total of 275
trees located onsite. In order to comply with Chapter 16.08 TMC, the forester finds that an
additional 378 trees will need to be planted. These additional trees will be planted along street
frontages, landscape areas, and tree protection areas. Staff finds that with the planting of these
trees all requirements of Chapter 16.08 TMC will be satisfied. The Hearing Examiner concurs.

44.  The trees required to be planted in accordance with Chapter 16.08 TMC are
separate from, and in addition to, the trees to be planted as part of the Applicant's Wetland
Mitigation Plan discussed more fully in later Findings.

Findings Relating to the Project's Compliance with Fish and Wildlife Protection.

Mazama Pocket Gopher

45,  The Mazama Pocket Gopher is a federally threatened species protected under the
Endangers Species Act as well as the City's Development Regulations.

46,  Mazama Pocket Gopher screenings were performed by a qualified biologist.
These occurred in 2022, 2023 and 2024 and are identified as Exhibits 16, 17 and 18. The reports

find that the site contains potential Mazama Pocket Gopher habitat but that no mound formations
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exhibiting characteristics created by the Mazama Pocket Gopher have been identified on the
subject property.

Oregon Spotted Frog.

47.  The Oregon Spotted Frog is also a threatened species.

48.  As part of his "Critical Areas Report and Wetland Mitigation Plan" (Exhibit 12)
the Applicant's biologist, Curtis Wambach, inspected the site for indicators that the frog is
located onsite. Mr. Wambach concludes that "potential" Oregon Spotted Frog habitat occurs in
Wetland A but no "preferred" habitat occurs there. No Oregon Spotted Frogs were observed
onsite.

49.  Mr. Wambach also concludes that Wetland's B and C would not provide
supportive environment for the Oregon Spotted Frog due to their shallow, seasonal status. He
therefore concludes that Oregon Spotted Frogs are not likely to occur in Wetland B and C. The
same is true for the farm pond and ditches.

50.  Asdiscussed in later Findings, the Applicant's proposed Wetland Mitigation Plan
includes mitigation intended to provide enhanced conditions of habitation for the Oregon Spotted
Frog within Wetland A and its buffer.

51.  The Hearing Examiner finds that the Applicant has adequately addressed potential
impacts to fish and wildlife habitat pursuant to Chapter 16.32 TMC,

Findings Relating to Wetlands.

52.  Extensive wetlands analyses have been undertaken by the Applicant's biologist,
Curtis Wambach. His findings are principally contained in the Critical Areas Report and
Wetland Mitigation Plan (Exhibit 12) but are also found within his Advanced Studies Report
(Exhibit 13); his Pump Station Critical Areas Report (Exhibit 14); his three responses to

comments by Ecology (Exhibits 10M, 10U, and 10V); and his presentation during the public

hearing
Findings of Fact, Conclusions of Law CITY OF TUMWATER HEARING EXAMINER
and Decision - 37 299 N.W. CENTER ST./ P.0. BOX 939

CHEHALIS, WASHINGTON 98532
Phone: 360-748-3386/Fax: 748-3387




10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

(Exhibit 32). Some additional comments from Mr. Wambach are also attached as Tab D to the
Applicant's Response to Public Testimony (Exhibit 33).

Wetland A

53. Mr. Wambach's Initial Critical Areas Analysis found a large wetland (Wetland A)
covering most of the northern portion of the project site and extending onto property to the west.
A map depicting Wetland A can be found as Figure 3 to Exhibit 12,

54.  Mr. Wambach was able to delineate the onsite and offsite boundaries to Wetland
A; determine its wetland category; and then determine its regulated buffer. Mr. Wambach
concludes that:

] Within the project site, Wetland A covers 9.61 acres or 394,715 square feet.

) Overall, Wetland A covers 10.47 acres or 456,181 square feet.

° Wetland A is a "Category II" Wetland with a standard buffer of 150 feet.

° Mr. Wambach describes Wetland A as "severely degraded habitat dominated by
non-native invasive weeds."

55. Mr. Wambach's findings relative to Wetland A have not been disputed by any
parties. City Staff also concurs with Mr. Wambach's findings relating to Weland A. The
Hearing Examiner also concurs.

Farm Pond.

56.  Mr. Wambach also notes that there is a historic farm pond located a short distance
south of Wetland A. Its location is depicted on Figure 5 to the Critical Areas Report. Mr.
Wambach finds that the farm pond is expressly excluded from the definition of "wetland" per
TMC 16.28.030. City Staff concurs. It is, however, located within the buffer of Wetland A.

57.  Mr. Wambach's findings relative to the farm pond are not disputed by any parties.
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Ditch A and Ditch B.

58.  Mr. Wambach also found two historical agricultural ditches, labeled Ditch A and
Ditch B. T/hese two ditches run in an east-west direction across the center portion of the project
site and are visible in aerial photographs (Figure 2 to Exhibit 12). Both ditches are found to be
approximately one-foot wide and one-foot deep. Mr. Wambach again finds that neither ditch
constitutes a wetland as defined by Tumwater's regulations. City Staff concurs with this finding.

59.  Mr. Wambach's findings relative to Ditch A and Ditch B are not disputed by any

parties.

Wetlands B and C

60.  Using "routine onsite determination methods" prescribed by the USACE (2010)
Regional Supplement, Mr. Wambach was unable to identify any other wetlands onsite.

61.  Mr. Wambach acknowledged, however, that the southern portion of the property
contains "difficult areas" for determining the existence of wetlands. He therefore turned to
Chapter 5 of the Regional Supplement for Advanced Procedures to determine whether wetlands
might be present in the southern portion of the property.

62.  The methodology used by Mr., Wambach, and the protocols that were followed,
are set forth in his testimony in the Public Hearing Section and described in detail in Exhibit 32.

63.  Mr. Wambach's "Advanced Study" (Exhibit 13) finds two additional, small,
isolated wetlands located within the southern half of the project site. The location of these two
wetlands is identified on Figures 6 and 7 to the Critical Areas Repotrt.

64. As to Wetland B, Mr. Wambach finds:

° It is .05 acre in size, or 2,136 square feet.

° It is a Category IV Wetland.

° It has a standard buffer of 50 feet.

° It is described as a "small patch of wet pasture".
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65.  Asto Wetland C, Mr. Wambach finds:

° It is .04 acre in size, or 1,652 square feet.

° It is a Category IV Wetland.

° It has a standard buffer of 50 feet.

° It is again identified as a "small patch of wet pasture".

66.  The Department of Ecology disputes Mr. Wambach's findings as to Wetlands B
and C. In a series of letters to the City (Exhibit 10G, 10K and 10Q), Ecology lists its many
concerns with Mr, Wambach's findings:

° Various agency's databases as well as aerial photography suggests a greater
presence of wetlands across the southern portion of the site.

° Mr. Wambach's reliance on the 2010 USAECE Regional Supplement is
misplaced, and he should have instead relied upon the 1987 Army Corps Wetland Delineation
Manual, followed then by the Regional Supplement.

o Mr. Wambach has incorrectly identified the start date of the site's growing season.

° Mr. Wambach has incorrectly calculated the site's growing season as well as its
annual rainfall.

° Mr. Wambach's analysis of chemical tests, including the Alpha Alpha Dipyridyl
Test, are incorrect.

° Historic use of the site for pasture should be described as "moderate intensity"
land use not "high intensity" land use.

67.  As aresult of these and other concerns, Ecology proposes that the site be
reexamined in the early growing season, with Ecology present to observe the process.

68.  Mr. Wambach has responded to Ecology's concerns through a series of
Supplemental Reports (Exhibits 10M, 10U, and 10V) followed by a comprehensive explanation

of his field work and his oral testimony which is then set forth in detail in Exhibit 32. In his
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various responses, Mr. Wambach explains and defends his chosen methodology, the protocols
followed and the resulting accuracy of his analysis.

69.  In further response to Ecology's concerns, the Applicant arranged for a third-party
peer review of Mr. Wambach's analysis by Ben Wright, a qualified biologist (Tab E to Exhibit
33). While Mr. Wright finds a few minor discrepancies with Mr. Wambach's analyses, he
concludes that Mr. Wambach's investigation was properly undertaken and utilized correct
methodologies.

70.  City Staff has undertaken its own review of Mr. Wambach's analyses and concurs
with his findings.

71.  As set forth more fully in the Analysis Section, the Hearing Examiner also
concurs with Mr. Wambach's findings as to the delineations of Wetlands B and C.

Offsite Wetland.

72.  During the course of project review, an issue arose as to the possible presence of
an additional, offsite wetland potentially affecting site development. The Applicant's biologist,
Mr., Wambach, has confirmed the existence of this wetland. It is located west of the southern
portion of the project site and is shown on Insert 13 to Exhibit 10M. It has been categorized as a
Category III Wetland with a required buffer of 80 feet per TMC 16.28.170. Mr. Wambach has
calculated the distance between the offsite wetland's perimeter and the west boundary of the
project site to be 106.38 feet. As such, Mr. Wambach concludes that no portion of the offsite
wetland's buffer extends into the project site. City Staff again concur with Mr. Wambach's
findings. No parties have disputed these findings.

73.  The Applicant has also demonstrated that this offsite wetland does not form a
mosaic with either Wetland B or C as each of these wetlands is well in excess of 100 feet from

the offsite wetland or from each other (Exhibit 10W). City Staff concurs.
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Findings Relating to the Applicant's Requested Wetland Infrastructure Exception.

74,  As shown on Figure 2 to Exhibit 12, Wetland A extends to the north boundary of
the project site and abuts the 49th Avenue SW right-of-way.

75.  Staff's conditions of project approval include various improvements within the
southern half of the 49th Avenue SW right-of-way and/or the northern portion of the project site.
Among other things, these include: widening of the 49th Avenue road surface; multiple frontage
improvements including planter strips, sidewalks, landscaping, and lighting; stormwater
management; and the extension of public water and sewer mains.

76.  The area of the project site affected by these infrastructure improvements is
shown on Figure 9 of the Critical Areas Report. It is estimated that these infrastructure
improvements will impact 23,245 square feet of the north portion of Wetland A.

77.  Conditions of project approval also require the construction of a new public sewer
pump station to be located west of the project site on property located along Black Lake-Belmore
Road SW. Its location is identified on Figure 7 to the "Pump Station Critical Areas Report"
prepared by Mr. Wambach (Exhibit 14).

78.  As explained more fully in the Pump Station Report, the proposed site for the
sewer pump station lies within the buffer of the offsite portion of Wetland A.

79. It is calculated that the proposed pump station will impact 5,000 square feet of the
buffer to the offsite portion of Wetland A.

80.  Neither the proposed infrastructure improvements along or near 49th Avenue SW,
or the proposed pump station along Black Lake-Belmore Road SW, can be constructed unless
the Applicant is granted a "Wetland Infrastructure Exception" pursuant to TMC 16.28.115.B.
The authority to grant this exception is given to the Hearing Examiner.

81.  In determining whether this exception should be granted, the Application must

demonstrate that appropriate wetland mitigation is proposed that is equal to or greater than the
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impacted wetlands and buffers and that there will be no net loss of ecological function as a result
of granting the exception.

82. The Applicant proposes a variety of wetland mitigation actions to compensate for
the impacts to Wetland A and its buffer from the proposed infrastructure improvements along
49th Avenue SW as well as from the construction of the pump station along Black Lake-Belmore
Road SW:

° The pump station is expected to impact 5,000 square feet of the buffer to the
offsite portion of Wetland A. In mitigation, the Applicant proposes to extend the onsite portion
of the Wetland A buffer further south, adding 15,802 square feet of additional Wetland A buffer
onsite. This proposed additional Wetland A buffer is identified on Figures 8 and 9 to Exhibit 32.
As proposed, the impacted buffer would be mitigated at a ratio of slightly more than 3 to 1.

° As to impacts of infrastructure improvements along 49th Avenue SW, these
proposed improvements are calculated to impact 23,245 square feet of Wetland A along with
5,015 square feet of its buffer. In mitigation of these impacts the Applicant proposes to: expand
Wetland A to the south, creating new wetlands of 29,948 square feet along the existing wetland's
south boundary; rehabilitate the entirety of Wetland A onsite, resulting in rehabilitation to
365,186 square feet of existing wetland; expand the existing buffer to Wetland A and enhance
the buffer to Wetland A by 153,478 square feet.

83.  The proposed wetland mitigation is also proposed to serve as mitigation for the
elimination of Wetlands B and C as discussed more fully in later findings. As a result,
calculating exact ratios of mitigation to lost wetlands is difficult. Nonetheless, the proposed
mitigation is well in excess of the required amounts,

84.  Location of the proposed new wetland, wetland rehabilitation and new wetland

buffer are shown on Figures 9 and 10 to Exhibit 32.
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85. The "wetland rehabilitation " to Wetland A as described above includes the
planting of 537 Western Red Cedar Trees within the wetland, the elimination of all invasive
vegetation and the end of all use of the site for pasture.

86.  The Applicant also proposes to restore forest in the graded portion of the buffer
by dense plantings of wetlands vegetation across the affected .86 acre, or 37,283 square feet.

87.  The Applicant proposes buffer enhancement by planting an additional 309
Western Red Cedar Trees within the buffer together with removing all invasive vegetation and
eliminating use of the site for pasture.

88.  The proposed new wetland buffer in compensation for the pump station incudes
planting an additional 47 Western Red Cedars along with eliminating all existing invasive
vegetation and also eliminating use as pasture.

89.  In total, the Mitigation Plan proposes the planting of 893 Western Red Cedars
along with other wetland vegetation. These trees are separate from, and in addition to, the 378
trees required to Be planted as part of the project's Tree Protection Plan.

90. A diagram of the proposed vegetative plantings is found as Figure 12 to Exhibit
32.

91.  In order to be granted a Wetland Infrastructure Exception the Applicant bears the
burden of proving that all of the requirements set forth in TMC 16.28.115.D have been satisfied:

° Pursuant to TMC 16.28.115.D.1, it must be shown that there are no other practical
alternatives to the proposed development with less impact on critical areas. City Staff finds that
the proposed improvements along 49th Avenue SW, as well as the new sewer pump station, have
no practical alternatives, and that mitigation sequencing was applied to avoid and minimize
potential impacts to the greatest extent practicable. The Hearing Examiner concurs.

° Pursuant to TMC 16.28.115.D.2, it must be shown that the normal application of

wetland restrictions would unreasonably restrict the ability to provide utility services to the
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public. City Staff finds that the proposed improvements are required and necessary to achieve
both project and City goals, and that eliminating these improvements would unreasonably restrict
the ability to provide services to the public. The Hearing Examiner concurs,

° Pursuant to TMC 16.28.115.D.3, it must be shown that the proposal does not pose
an unreasonable threat to the public health, safety or welfare on or off the development site. City
Staff finds that the proposals do not pose an unreasonable threat to the public health, safety or
welfare and, to the contrary, that without these improvements public health would be endangered
and future expansion of public facilities would not be possible. The Hearing Examiner concurs.

° Pursuant to TMC 16.28.115.D.4, it must be demonstrated that the project attempts
to protect and mitigate impacts to the crucial area functions and values consistent with other
critical areas regulation standards. In response, City Staff notes that the Applicant's proposed
Mitigation Plan provides for mitigation well in excess of the standard ratios and that it also
applies mitigation sequencing to avoid and minimize potential impacts. The Hearing Examiner
Concurs.

92.  City Staff therefore finds that the project, as conditioned, satisfies all
requirements of TMC 16.28.115.D for the requested Wetland Infrastructure Exception. The
Hearing Examiner concurs.

Findings Relating to Proposed Elimination of Wetlands B and C.

93.  TMC 16.28.095 declares that small wetlands of 4,000 square feet or less may or
may not provide wetland functions that require protection. Category IV Wetlands between 1,000
and 4,000 square feet may be disturbed or eliminated if all of the requirements of TMC
16.28.095.B have been met, including an approved Mitigation Plan pursuant to TMC 16.28.220.
In addition, pursuant to TMC 16.28.180 it must be demonstrated that the proposed elimination is

both "unavoidable and necessary". With respect to Category IV Wetlands, "unavoidable and
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necessary impacts" can be demonstrated where the proposed activity is the only reasonable
alternative which will accomplish the Applicant's objectives.

94,  As noted in earlier Findings, Wetland B is a Category IV Wetland of less than
4,000 square feet. Similarly, Wetland C is a Category IV Wetland of less than 4,000 square feet.

9s5. Pursuant to TMC 16.28.095.B.1, it must be demonstrated that Wetlands B and C
are not associated with a riparian corridor. The Applicant's wetland expert confirms that neither
wetland is located within a riparian corridor. City Staff concurs. The Hearing Examiner
concurs.

96.  Pursuant to TMC 16.28.095.B.2, it must be demonstrated that Wetlands B and C
are not part of a wetland mosaic. "Wetland mosaics" are defined as at least three patches of
wetland less than one acre in size located within 100 feet of each other. Wetlands B and C do
not satisfy these requirements.

97.  Pursuant to TMC 16.28.095.B.3, Wetlands B and C must not score 13 points or
more in the Wetland Rating Score. Wetland B has a score of 12 points and Wetland C has a
score of 12 points. This requirement is therefore met.

98. Pursuant to TMC 16.28.095.B.4, Wetlands B and C must not contain habitat
identified as essential for local populations of priority species identified by the Washington State
Department of Fish & Wildlife. As noted earlier, the Applicant's wetland expert confirms that
neither wetland provides habitat for the Oregon Spotted Frog. Staff confirms that no priority
species have been identified in either wetland or by the WDFW PHS Database. The Hearing
Examiner concurs.

99,  Pursuant to TMC 16.28.095.B.5, all impacts to Wetlands B and C must be fully
mitigated as required by TMC 16.28.220. As noted in earlier Findings, the Applicant's proposed
Mitigation Plan is intended to provide for full mitigation of both the impact from infrastructure

improvements along 49th Avenue SW and the new pump station along Black Lake-Belmore
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Road as well as from the elimination of Wetlands B and C. The scope of the proposed
Mitigation Plan is set forth in earlier Findings as well as in Exhibit 32. City Staff finds that the
impacts of eliminating Wetlands B and C have been fully mitigated as required by TMC
16.28.220. The Hearing Examiner concurs.

100.  As noted earlier, even if the Applicant has demonstrated compliance with all of
the requirements of TMC 16.28.095.B, it must still be demonstrated that the proposed
elimination of Wetlands B and C is both unavoidable and necessary. As both Wetlands B and C
are Category IV Wetlands, "unavoidable and necessary impacts" are demonstrated where the
proposed activity is the only reasonable alternative which will accomplish the Applicant's
objectives.

101.  As explained by the Applicant in Exhibit 108, if Wetlands B and C are not
eliminated the following impacts would result:

° 17 residential lots would be eliminated.

° Proposed "Road A" would no longer run continuously north to south and would

instead be disconnected, resulting in two additional cul-de-sacs.

° A proposed future connection to property to the west would be eliminated.
° A continuous bicycle path through the project site would be eliminated.
° Water and sewer mains would no longer loop through the project and instead

result in dead end mains.

° The delivery of emergency services to the western portion of the project would be
affected.
° The Applicant would be required to provide lessened wetland mitigation, thereby

reducing the proposed benefits to Wetland A.
102.  City Staff concurs with the Applicant that the proposal to eliminate Wetlands B

and C is the only reasonable alternative which will accomplish the Applicant's objectives.
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103.  As set forth more fully in the Analysis Section, the Hearing Examiner agrees with
the Applicant and City Staff and finds that the elimination of Wetlands B and C is the only

reasonable alternative which will accomplish the Applicant's objectives.

Findings Relating to Compliance with the General Preliminary Plat Design Standards,
Title 17 TMC.

104.  The application must comply with all design and development standards set forth
in TMC 17.12.010 - .210. The Staff Report, commencing at page 11 and continuing to page 16,
contains extensive Findings relating to compliance with each of these design standards. Staff
finds that the project, as conditioned, satisfies each requirement of TMC 17.12.010 - .210. The
Hearing Examiner concurs and adopts Staff's Findings as his own.

Findings Relating to Requirements for Land Division, Chapter 17.14 TMC and Chapter

58.17 RCW.

105.  As noted on page 16 of the Staff Report, the Hearing Examiner must make
findings that appropriate provisions have been made for public health, safety and general welfare
and for open spaces, drainage ways, streets or roads, alleys, or other public ways, other grounds,
transit stops, potable water supplies, sanitary waste, parks and recreation playgrounds, schools
and schoolgrounds, fire protection and other public facilities; and shall consider all other relevant
facts to determine whether the public interest will be served by the land division and dedication.
Consideration must also be given for sidewalks and other planning features to ensure safe
walking conditions for students who only walk to and from school. TMC 17.14.040 and RCW
58.17.110.

106.  The Staff Report, commencing at page 17, includes the Staff's Findings that

adequate provision has been made for the public health, safety and general welfare including the

following;:
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a. The proposal includes both passive and active open spaces in an amount
well in excess of the required minimum of 10% of the total gross site area.

b. A storm drainage system complying with the City's Drainage Design and
Erosion Control Manual will be constructed for the site, with the final design to be
approved as part of site development. A preliminary Storm Drainage Report, including a
Geotechnical Investigation, has been submitted to support the preliminary design with
final storm drainage to be approved as part of the site development/grading permit.
(Exhibit 15). As noted in earlier Findings, all onsite stormwater will be sent to onsite
infiltration facility so as to not impact adjoining properties.

C. The City's Water Resources and Sustainability department has issued a
water and sewer availability ruling indicating that the City has the ability to serve the
project with both water and sewer connections. (Exhibit 23)

d. The project will address all school-related issues through the payment of
required school impact fees at building permit issuance. In addition, the Applicant will
construct a safe walking route along the east side of Black Lake-Belmore Road from 58th
Lane to Black Lake Elementary School.

e. The City Fire Department has found that its facilities are adequate to
service the proposed project.

107. The Hearing Examiner has reviewed these Findings and adopts them as his own.

Findings Relating to Preliminary Plat Approval, Including Phased Development. TMC
17.14.090.

108.  As noted earlier, the Applicant has presented a Preliminary Plat application
seeking phasing of the development into three phases. TMC 17.14.090 allows for phased
approval of Preliminary Plats with at least two but not more than four phases. The Applicant

proposes to complete the project in three phases and thus qualifies.
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109.  The proposed three phases of development are set forth in earlier Findings. They
are also more fully described at page 18 of the Staff Report.

110.  As noted earlier, construction of each phase must include stormwater
management facilities that comply with all State and local requirements in effect at the beginning
of the time allotted for that phase.

111. Each successive phase must be submitted within three years of Preliminary Plat
approval on the previous phase.

112, Staff finds that the project, as conditioned, is consistent with the Tumwater
Comprehensive Plan and complies with all Preliminary Plat requirements. Staff therefore finds
that the project satisfies all requirements for Phased Preliminary Plat approval. The Hearing
Examiner concurs with these Findings.

Findings Relating to Compliance with the Zoning Code, Title 18 TMC.

113.  As noted in previous Findings, the project is located entirely in the Single-Family
Low Density (SFL) zone district.

114.  Single-family detached dwellings are a permitted use in the SFL zoning district.
TMC 18.10.020.

115.  Within the SFL zoning district, development standards allow a minimum of four
dwelling units per acre with a maximum of six dwelling units per acre. This project proposes
density of slightly less than six dwelling units per acre and therefore satisfies the requirements of
TMC 18.10.020.

116. Within the SFL zone district, minimum lot size is 3,200 square feet and minimum
lot width is 50 feet for parcels accessing public roads and 40 feet for parcels accessing off an

alley. The project will be required to comply with these standards.
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117. Lots located adjacent to wetlands are encouraged to be as large as practicable
within the allowed development standards. The lots closest to Wetland A (Lots 4 and 5) have
been designed in a manner consistent with this goal.

118. Maximum lot coverage is 60% of the total area of each lot. The Applicant will be
required to demonstrate compliance with this requirement at time of building permit submittal.

119, Maximum structure height is 35 feet and required setbacks are front: 10 feet, side:
5 feet, and rear: 20 feet. The Applicant will be required to demonstrate compliance with these
requirements at time of building permit submittal.

120.  Staff finds that the project, as conditioned, will satisfy all requirements of the SFL
zone district. The Hearing Examiner concurs.

Findings Relating to Compliance with the Aquifer Protection Overlay Zone. Chapter

18.39 TMC.

121.  The project site is located within the Aquifer Protection Overlay (AOP) zone.
Chapter 18.39 TMC. Staff finds that the purpose of the AOP Overlay zone is to protect
vulnerable land or critical aquifer recharge areas. Staff finds that the project, as conditioned,
complies with the requirements of the AOP Overlay zone and that none of the proposed uses are
prohibited land uses in this overlay zone district. The Hearing Examiner concurs.

122.  Staff recommends that the requested Phased Preliminary Plat be approved subject
to the 66 conditions found in the Staff Report, commencing at page 19, provided, however, that
Staff recommends modification of Condition #45 stating:

"A dedicated left turn lane will be constructed on 49th Avenue for vehicles
turning onto A road."

123.  Except for the elimination of this sentence, Staff recommends that the rest of

Condition #45 be approved as is.
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124.  Staff explains that the reason for eliminating the requirement of a left turn lane on
49th Avenue for vehicles turning onto a road is that this proposed turn lane is not supported by
the Traffic Impact Analysis and, additionally, there is insufficient public right-of-way along 49th
Avenue SW to the east of the project to provide for the left turn lane. The Hearing Examiner
CONCUrS.

Based upon the foregoing Findings of Fact, the Hearing Examiner makes the following:

CONCLUSIONS OF LAW
1. The Hearing Examiner has jurisdiction over the parties and the subject matter.
2. Any Conclusions of Law contained in the foregoing Background, Public Hearing

Analysis or Findings Sections are hereby incorporated by reference and adopted by the Hearing
Examiner as his Conclusions of Law.

3. The requirements of SEPA have been met.

4, All notice requirements have been met.

5. The proposed phasing of the Preliminary Plat must be approved by the Hearing
Examiner.

6. The project, as conditioned, is consistent with the Tumwater Comprehensive Plan;
the Tumwater Transportation Plan; the Sustainable Development Plan for Thurston Regions; and
the Thurston Region Trail Plan. |

7. The project, as conditioned, is consistent with all applicable performance
standards for the Single-Family Low Density zoning district and and the Aquifer Protection
Overlay Zone District.

8. The project, as conditioned, satisfies the City's Transportation Concurrency Test

as set forth in Chapter 15.48 TMC.
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9. The project, as conditioned, satisfies all requirements of the Tree Protection and
Replacement Ordinance, Chapter 16.08 TMC.

10.  The project, as conditioned, satisfies all requirements for fish and wildlife habitat
protection pursuant to Chapter 16.32 TMC.,

11.  The project, as conditioned, satisfies all general Preliminary Plat design standards
imposed under Title 17 TMC including all specific requirements imposed under TMC 17.12.010-
210.

12. The project, as conditioned, complies with all requirements of TMC 17.14.040
and RCW 58.17.110. Adequate provisions have been made for public health, safety and general
welfare, for open spaces, drainage ways, streets or roads, alleys, or other public ways, other
grounds, transit stops, potable water supplies, sanitary waste, parks and recreation, playgrounds,
schools and schoolgrounds, fire protection and other public facilities, and the public interest will
be served by the land division and dedication. Consideration has also been given for sidewalks
and other planning features to assure safe walking conditions for students who only walk to and
from school.

13.  The project, as conditioned, complies with all requirements for Preliminary Plats
including phased development, Chapter 17.08 TMC and TMC 17.14.090.

14.  The project, as conditioned, complies with all development standards imposed
under Single-Family Low Density zone district, Chapter 18.10 TMC.

15.  The project, as conditioned, complies with the requirements of the Aquifer
Protection Overlay Zone District. The proposed uses are not restricted land uses in the Aquifer

Protection Overlay Zone District.
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16.  The Applicant has met its burden of proving that all requirements of TMC
16.28.095; 16.28.180; and 16.28.220 have been met and the Applicant should be allowed to
eliminate Wetlands B and C onsite subject to compliance with the Wetland Mitigation Plan.

17.  The Applicant has met its burden of proving thaf all requirements of TMC
16.28.115 have been met and that the Applicant should be granted a Wetland Infrastructure
Exception for proposed improvements along 49th Avenue SW and the sewer pump station
improvements on Black Lake-Belmore Road subject to the conditions imposed by the Mitigation
Plan.

18.  The project, as conditioned, otherwise complies with all requirements of the
Wetland Protection Ordinance, Chapter 16.28 TMC.

19.  The proposed Phased Preliminary Plat should, and the requested Wetland
Infrastructure Exception, should be approved subject to the conditions set forth in the Staff
Report (with minor modification to proposed Condition #45).

DECISION

Now, therefore, the Applicant's request for a Phased Preliminary Plat and Wetland

Infrastructure Exception are approved subject to the following:

CONDITIONS

1. A path shall be installed on the east side of Black lake Belmore Road from the
intersection of 58th Lane and Black Lake Belmore Road to the existing path on the frontage of
the Black lake Estates project that leads to a signed crosswalk to the Black Lake Elementary
School. The path shall meet ADA requirements and shall be shown on the site development
grading plan for the frontage improvements. The improvements shall be completed prior to the
first Certificate of Occupancy for the project.

2. Wetland Sensitive Resource Tract:
a. The permit holder shall convey an irrevocable offer to dedicate to the city of
for the protection of native vegetation within a wetland and/or its buffer; or
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b. The permit holder shall establish and record a permanent and irrevocable deed
restriction on the property title of all lots containing a sensitive area tract or tracts created as a
condition of this permit. Such deed restriction(s) shall prohibit, as long as wetland function
exists, the development, alteration, or disturbance of vegetation within the sensitive area except
for purposes of habitat enhancement as part of an enhancement project which has received prior
written approval from the city of Tumwater, and any other agency with jurisdiction over such
activity.

C. The location of the outer extent of the wetland buffer and the areas to be disturbed
pursuant to an approved permit shall be marked in the field, and such field marking shall be
approved by the city prior to the commencement of permitted activities. Such field markings
shall be maintained throughout the duration of the permit.

d. The site development grading plans for the project shall include a wetland buffer
fence along the edge of the wetland buffer to be installed prior to site development grading final
inspection approval. It shall consist of a four foot tall wood split rail fence or alternative
approved by the Community Development Director. Wetland buffer signs shall be installed
every 50°.

e. The mitigation measures listed in the wetland and critical area reports must be
implemented through covenants.
f. All reports and photos shall be submitted to the City of Tumwater to keep record

of the monitoring steps as they are completed to verify compliance.

3. The most current residential design guidelines for single-family residential
development shall apply at the time of building permit application.

4, Parks and Open Space:

a. Due to the storm pond being used as a large portion of the open space; an
accessible path to the bottom of the storm pond shall be shown on the site development grading
plan to ensure any person is able to access the area. The accessible path shall be constructed to
ADA standards.

b. A trail shall be constructed around the storm pond with amenities such as
benches.
c A sign at the intersection of the path to the storm pond and the sidewalk adjacent

to the public road shall notify community members of the open space. This shall be installed
prior to site development grading final inspection approval.

The site development grading plan shall include an open space sheet showing the
total amount of open space meeting or exceeding the amount shown on the preliminary plat
dated 11-18-2024 (Exhibit 2). The open space sheet shall include details of proposed
equipment/infrastructure meeting the requirements in 17.12.210.G. The approved
equipment/infrastructure shown on the plans shall be installed prior to site development grading
final inspection approval.

e. The open space/park area shall be designed and placed in coordination of
or provide future opportunities for consolidation of neighborhood open space/park area.

5. Consolidated postal drop-off facilities shall be provided for the site. The location
must be coordinated and approved by the U.S. Postal Service with location shown on the civil
engineering plans.

6. Two off-street parking spaces are required for each lot. Driveways and off-street
parking spaces must be hard surfaced (asphalt, concrete or turnstone). No parking will be
allowed in a cul-de-sac turnaround and shall be posted accordingly.
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7. A landscape and irrigation plan meeting the requirements of TMC 18.47 shall be
submitted as part of site development grading submittal.

8. The project proponent shall complete a cultural resource study for the property
which shall be reviewed and approved by the Department of Archeological and Historic
Preservation (DAHP), Squaxin Island Tribe and Nisqually Indian Tribe prior to any permit
approval for land disturbance for this project. After the study has been approved, the applicant
shall follow the findings in the study along with the procedures in the City of Tumwater Standard
Inadvertent Archaeological and Historic Resources Discovery Plan. If any archaeological or
cultural resources are uncovered during construction, the project proponent shall stop work in the
area of discovery and follow the procedures in TMC 18.40.065 Inadvertent Discovery of
Archaeological and Cultural Resources.

9. Conditions listed in the Mitigated Determination of Non-Significance dated
December 20, 2024, are hereby referenced and incorporated. If the applicant decides to pay
mitigation fees for the Tumwater Blvd — I-5 intersection, the fee shall be paid prior to issuance of]
the initial building permit for a single-family home.

10.  The following condition will be required to be noted on the Final Plat: All
landscaped areas in public rights-of-way shall be maintained by the Home Owners Association,
owner(s) and his/her successor(s) and may be reduced or eliminated if deemed necessary for or
detrimental to City road purposes.

11.  Impact fees for traffic, parks and schools will be assessed to each dwelling unit in
the subdivision as Building Permits are issued. The impact fees will be in accordance with the
most current fee resolution adopted by the City at the time complete Building Permit application
are submitted. ‘

12. A Site Development/grading permit will be required for this site. The permit
application shall be accompanied by the application checklist and digital plans and
specifications, and supporting data consisting of a soils engineering report and engineering
geology report prepared and signed by a licensed soils engineer. Inspection of the grading shall
be provided by the civil engineer and Geotechnical engineer. In addition special inspectors
approved by the building official shall inspections of fill placement, compaction testing, and
blasting. All special inspections are to be performed by WABO registered labs and inspectors
who have expertise in grading and earthwork.

13.  All lots will show buildable lot pads to verify that the lots proposed will be
buildable. If retaining walls are required please show them on civils and submit engineering
details.

14. Separate building permits are required for retaining walls or rockeries over four
feet in height, measured from the bottom of the footing to the top of the wall or walls supporting
a surcharge. A licensed structural engineer shall design the rockeries or retaining walls. In
addition to the engineers’ design full time inspection by a WABO Special Inspector is required.
Proposed rockeries shall be shown on the engineering and grading plans.

15.  When the grading work is complete and ready for final inspection the civil
engineer of record is responsible for providing a final inspection report which will include the
geotechnical engineers and special inspector’s reports. In addition, as-built drawings for the site
will be submitted in a PDF format. IBC Appendix J.

Findings of Fact, Conclusions of Law CITY OF TUMWATER HEARING EXAMINER
and Decision - 56 299 N.W. CENTER ST./ P.O. BOX 939
CHEHALIS, WASHINGTON 98532
Phone: 360-748-3386/Fax; 748-3387




10

11

13

14

15

16

17

18

19

20

21

22

23

24

25

16.  The owner will need to submit the name of the WABO registered firm who will
conduct the special inspections, to the Building Official, prior to issuance of the site
development/grading permits

17.  That no vertical or combustible construction will be allowed on the construction
site until the fire hydrants and paved roads are installed, tested and approved by the City of
Tumwater. Note: testing will also include verification of fire flow by the fire department.

18.  The Fire Department requires two exits to a public road for this development.

19.  The required fire flow for this plat is derived from Appendix B of the
International Fire Code. Type 5B buildings of this size are required to have a fire flow of 1000
gallons per minute at 20 psi. Please provide calculations to support the design. IFC 903, prior fire
flows are available on file. 1700-1850 gpm are the ranges.

20.  The Fire hydrant locations shall be shown on plans that will meet hydrant spacing
per IFC Appendix D.

21.  Fire hydrants and paved access roads shall be installed, tested for fire flow by the
Fire Department and made serviceable by the Transportation and Engineering Department prior
to any building permits being issued. IFC 503.2.3

22.  The buildings are proposed to be R3 single family occupancies and of type V-B
construction. IBC Chapter 3 & IBC Chapter 6. The walls are required to be of 1- hour fire-rated
construction when less than 5 feet to the property line. No openings are permitted less than 3 feet
to the property line. IBC 704.5.

23.  Addresses for this plat will be assigned before final plat approval by the Building
& Fire Official. Street/private lanes shall have names provided by this time. Lots 9,10,156 and
157 will be known as flag lots and will require addressing posted on structure and at head of
driveway. ‘

24,  Demolition permits are required prior to removal of any existing structures. A
separate permit is required for each structure. All demolition work shall be done in accordance
with TMC chapter 15.50.

25.  Existing water wells on adjoining properties have protective radius that encroach
on lots in this plat. A determination regarding building on these lots from Thurston County
Health will be required prior to final plat approval or issuance of any building permits.

26.  Existing septic systems to be abandoned require a permit from Thurston County
Health prior to abandonment. Copies of these permits shall be provided to the building official
prior to issuance of grading permits.

27. A permit from the Department of Ecology is required if existing on-site water
wells are being abandoned. Copies of the permit shall be submitted to the building official prior
to issuance of grading permits.

28.  The applicant shall be responsible for providing the City with all costs associated
with the installation of water, sewer, street, and storm drainage systems that are dedicated to the
City of Tumwater.
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29.  All designs/construction shall comply with the City of Tumwater's Development
Guide and WSDOT standards.

30.  The site plan shall show all existing and proposed utilities and easements
including streetlights, street trees, water, sewer, storm, gas, cable, power, telephone, signage, and
Community Development 555 Israel Road SW Tumwater, WA 98501-6515 Phone: 360-754-
4180 10 striping. Provide street sections showing dimensions of existing and proposed
improvements. Include the line sizes on the water and sewer mains and services. All rockeries
proposed shall also be shown on the site plan.

31.  All street construction, main installation, and storm drainage work requires
engineered plans certified by a professional engineer.

32.  The applicant is responsible for all plan check, inspection and connection fees.
33.  Any private or public utility relocation is the responsibility of the applicant.

34.  The applicant shall be responsible for the maintenance and timely repair of all
public improvements for a period of 30 months following final certification by the City and shall
submit a surety for maintenance equal in value to fifteen (15) percent of the total Transportation
and Engineering Director. Please refer to Chapter 3 of the Development Guide for further
clarification.

35.  Provide all easements and bills-of-sale documents with the engineered plans.

36.  All legal descriptions must be accompanied with an appropriate drawing that the
City Surveyor can use to verify the legal description. All engineering drawings will be on 24" x
36" paper sheets.

37.  The owner or owner’s representative is also responsible for furnishing the City
with electronic files, compatible with release 2019 or newer Auto-CAD format. Provide
individual drawings independent of x-refs. Include all non-standard font files and plot files. Also,
please furnish PDF files printed from the Auto-CAD files 300 DPI or greater. A storm water
maintenance agreement, utility maintenance agreement, easements and bills-of-sale will also be
required.

38. Site plan modifications may occur as a result of the engineering review process.
For engineering issues, the approved engineering plans take precedence over the approved site
plan.

39.  Please note on the plans that the PLS responsible for the surveying of the project
must obtain a permit from DNR before any monuments are disturbed.

40.  The City vertical and horizontal control datum is NGVD 29 and NAD 83(HARN)
/ Washington South U.S. Survey Feet respectively.

41.  Testing shall be required at the developer or contractor’s expense. The testing
shall be ordered by the developer or contractor, and the chosen testing lab shall be approved by
the City Construction inspector. Testing shall be done on all materials and construction as
Community Development 555 Israel Road SW Tumwater, WA 98501-6515 Phone: 360-754-
4180 11 specified in the WSDOT/APWA Standard Specifications and with frequency as
specified in the current City of Tumwater Development Guide.

Findings of Fact, Conclusions of Law CITY OF TUMWATER HEARING EXAMINER
and Decision - 58 299 N.W. CENTER ST. / P.O. BOX 939
CHEHALIS, WASHINGTON 98532
Phone: 360-748-3386/Fax: 748-3387




10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

42.  This project proposes utility crossings with an active railroad. The applicant shall
coordinate the crossings with the operator of the railroad and any required permitting. The utility
crossings shall be turned over to the City for ownership upon completion.

43,  The project proposes utility crossings in unopened City right-of-way, under
electric transmission lines operated by the Bonneville Power Administration (BPA). The
unopened City right-of-way should be subject to the same terms and conditions as the adjacent
private property and whatever easements have been put in place on that property with the BPA.
The applicant will complete whatever coordination necessary with the BPA for those utility
extensions as required by the recorded easements.

44,  Frontage improvements are required per Tumwater Municipal Code 12.12.010.
These improvements include separated sidewalks, curb and gutter, street patch, street lighting,
bike lanes, street trees/landscaping, and any storm drainage necessary to take care of the
impervious area in the right-of-way. The applicant is responsible to the centerline of the right-of-
way. Dedication of additional right-of-way to contain the improvements is required.

45.  49th Ave is a future three-lane section. Right-of-way dedication will be for the
three-lane section, but an interim two-lane section shall be constructed. This section consists of
16’ of pavement (11° vehicle lane and 5” bike lane), concrete curb and gutter, 6° planter strip
with street trees and street lighting, 6° sidewalk. Existing overhead utilities shall be converted
underground. The structural section of the road shall be 0.50 HMA, 0.20° CSTC, 1.50° CSBC,
Streetlight spacing shall be 150’ and at every intersection, streetlights shall be 30 poles with 8’
arms.

46.  Black Lake Belmore Rd is a future three-lane section. Right-of-way dedication
will be for the three-lane section, but an interim two-lane section shall be constructed. This
section consists of 16’ of pavement (11° vehicle lane and 5’ bike lane), concrete curb and gutter,
6’ planter strip with street trees and street lighting, 6” sidewalk. The project will be required to
construct additional sidewalk along the eastern portion of Black Lake Belmore Rd connecting
on-site sidewalk to the existing sidewalk directly to the south on Black Lake Belmore Rd. The
structural section of the road shall be 0.50° HMA, 0.20° CSTC, 1.50’ CSBC. Streetlight spacing
shall be 150’ and at every intersection, streetlights shall be 30’ poles with 8’ arms.

47.  58th Ln will be a future collector type road. The applicant shall provide 18’ of
pavement (12” vehicle lane, 6 bike lane), concrete curb and gutter, 6° planter with street trees
and streetlights, 6° sidewalk. An additional paved 12’ vehicle lane shall be provided for two way
traffic. These improvements will require right-of-way dedication. 58th Ln should terminate in a
paved cul-de-sac that will allow for vehicles to turnaround and travel back to the west. The
structural section of the road shall be 0.50° HMA, 0.20° CSTC, 1.50’ CSBC. Streetlight spacing
shall be 150’ and at every intersection, streetlights shall be 30’ poles with 8’ arms.

48.  The internal roads meeting the neighborhood collector standard shall provide 36’
of pavement, concrete curb and gutter, 6° planters with street trees and streetlights, 6° sidewalks.
The internal roads meeting the local access standard shall provide 32’ of pavement, concrete
curb and gutter, 6° planters with street trees and streetlights, 6 sidewalks. The structural section
of the internal roads shall be 0.33° HMA, 0.20° CSTC, 0.80° CSBC. Streetlight spacing shall be
120’ and at every intersection, streetlights shall be 25’ poles with 6° arms.

49.  All access to the property will be consistent with City standards and policies.

Findings of Fact, Conclusions of Law CITY OF TUMWATER HEARING EXAMINER
and Decision - 59 299 N.W. CENTER ST./ P.O. BOX 939
CHEHALIS, WASHINGTON 98532
Phone: 360-748-3386/Fax: 748-3387




10

11

12

13

14

16

17

18

19

20

21

22

23

24

25

50.  All streets should be designed to conform to the topography of the site, in order to
reduce street grades and minimize the need for cuts and fills. Currently the site plan properties if
they were to develop. The project has filed an agreement with the owner of 3528 54th Ave SW
TPN 12832420500 in which the parties acknowledge and agree to the proposed cuts and impacts
they may incur on the properties.

51.  This project will be responsible for completing improvements as identified by the
transportation impact analysis.

52. A drainage design and erosion control plan will be required according to City’s
2022 Drainage Design and Erosion Control Manual.

53.  The project will address stormwater runoff for on-site and off-site improvements.

54.  The project shall confirm separation to seasonal high groundwater or highest low
permeability layer whichever is the most restrictive. 6> of separation shall be required from the
bottom of the stormwater facility to high groundwater or other low permeability layer. This
separation may be reduced down to 3’ with a successful mounding analysis reviewed and
approved by the City designated third party reviewer.

55.  Maintenance of the on-site stormwater system will be the responsibility of the
property owner and a maintenance agreement will be recorded against the property.

56.  Test pits conducted for stormwater design will comply with the 2022 Drainage
Design and Erosion Control Manual for location and frequency. Test pits will be conducted
between December and April to accommodate for seasonal high groundwater.

57.  The project shall construct a new lift station to serve the area with sanitary sewer.
This lift station is identified as 1.S217 in the sewer comprehensive plan. Currently the sewer
comprehensive plan shows L.S217 near the intersection of Black Lake Belmore Rd and 49th Ave.
The City may consider relocating L.S217 as long as the service basin can still be served via
gravity sewer as currently depicted in the sewer comprehensive plan. The applicant shall verify
this design. Water service is required to be extended to the lift station for testing and operation.

58.  The project will require a lift station report. The downstream system shall be
analyzed in the report. If the project exceeds capacity in the downstream system, then upgrades
to the downstream system will be required.

59.  Any sewer main extension will require a minimum of an 8" system. The main size
will depend on the requirements for this project. The system shall be designed per the City of
Tumwater Development Guide and current Sewer Comprehensive Plan. Max spacing between
manhole shall be 300 feet and at every intersection.

60.  The project shall extend gravity sewer internally to serve the plat, along its
frontages on 49th Ave, 58th Ln out to Black Lake Belmore Rd, and to adjacent properties.

61.  The project must meet minimum fire flow requirements.

62.  Back flow prevention is required on all fire services and irrigation services and in
accordance with the AWWA Cross Connection Control Manual. A reduced pressure backflow
assembly is required on all commercial domestic services per WAC 246-290- 490.
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63.  Any water main extension will require a minimum of an 8" system. The main size
will depend on the fire flow requirements for this project. The system shall be designed per the
City of Tumwater Development Guide and current Water Comprehensive Plan.

64.  The project shall extend water main internally to serve the plat, along its frontages
on 49th Ave, 58th Ln out to Black Lake Belmore Rd, and to adjacent properties. Off-site water
main extension will be necessary to serve the project. Water services are required at the new
sanitary sewer lift station which will require additional off-site extension.

65.  Any water main extension on Black Lake Belmore Rd shall be a 12” main. Any
water main extension on 49th Ave, Trosper Rd, or 54th Ave shall be a 12 main.

66.  Water meters need to be placed in the public right-of-way or clustered on site
within an easement. The professional engineer will need to provide calculations on the maximum|
instantaneous water demand and size of the meter for the project.

il

DATED this /2 day of February, 2025.

/
Mark C. Scheibmeir
City of Tumwater Hearing Examiner

HEARING EXAMINER
POST-DECISION PROCEDURES

The following sections of the Tumwater Municipal Code outline procedures for requesting reconsideration of a
decision by the Tumwater Hearing Examiner and appealing a decision made by the Tumwater Hearing Examiner.

2.58.135 Reconsideration,

Upon the written request of a party of record filed with the city clerk within five working days of the hearing
examiner’s written decision, such decision may be reconsidered at the discretion of the hearing examiner, The
request for reconsideration must state the grounds upon which the request is made. In the event reconsideration is
granted, the hearing examiner shall have an additional ten working days to render a written final decision.

2.58.140 Notice of examiner’s decision.

Not later than five working days following the rendering of a written decision, copies thereof shall be mailed to the
applicant, other parties of record in the case, and all other persons who specifically request notice of decision by
signing a register provided for such purpose at the public hearing. The original of the decision shall be transmitted to
the city clerk.

2.58.150 Appeal from examiner’s decision.

In cases where the examiner’s jurisdictional authority is to render a decision, the decision of the examiner shall be
final and conclusive unless appealed to superior court within the applicable appeal period as set forth in TMC
2.58.180.

2.58.180 Judicial appeals.

Final decisions (after exhausting administrative remedies) may be appealed by a party of record with standing to file

a land use petition in the Thurston County superior court, except shoreline permit actions which may be appealed to

the shoreline hearings board. Such petition must be filed within twenty-one days of issuance of the decision as

provided in Chapter 36.70C RCW.
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